РEФОРМАТА НА ПУБЛИЧНАТА АДМИНИСТРАЦИЈА В РЕПУБЛИКА МАКЕДОНИЈА МЕЖДУ ПРАВОТО И ПОЛИТИКАТА

проф д-р Јове Кекеновски

PUBLIC ADMINISTRATION REFORM IN
REPUBLIC OF MACEDONIA BETWEEN LAW AND POLITICS
Prof. Dr. Jove Kekenovski
Abstract
The reform of the public administration is a continuous process taking place in the countries with developed democracy and free-market economy; therefore, this process has been inevitable and has started to take place in the transition countries as well. The transition process in the Republic of Macedonia is a very delicate process and has been taking place for many years. Its success firstly depends on the careful and systematic planning there of within the meaning of analysis of the initial condition and assessment of the possible manners for achievement of the goals.  Therefore, the role of the public administration system in a country in transition is even more emphasized and more responsible in the recognition and understanding of the development needs of the society and finding appropriate manners for application of the solutions.    

The reform of the public administration as a whole and its adjustment towards the EU accession are two complemented processes, for whose development an integrated strategic approach is necessary.  The experience of the integration of the new EU members-states so far has showed that the reform of the public administration is among the critical activities which significantly affect the course, the pace and the success of the adjustment of the applicant country towards the EU. The basic goals of the reform of the public administration within the EU integration are the following: compliance and qualification of the public administration in the Republic of Macedonia for a continuous process of transposition and conduction of the European legislation; qualification of the public administration for creation and implementation of the overall reforms in the economic, political and legal system and establishment of institutions necessary for provisioning of free flow of goods, capital, services and people in the EU.
            Since the independence of the country in 1991 up until present, the structural reorganization of the country, with special accent on the public administration, has been subject to political determination of each Government of the Republic of Macedonia.   The reform of the Macedonian public administration received its topicality in the period when a serious democracy advance was realized and when the first effects of the conducted economic reforms came to the surface. Besides the fact that certain positives have been achieved, however there is a general impression that the reform of the public administration in the Republic of Macedonia is divided between the law and the politics. This is especially visible in the persistence to implement the provisions of the 2001 Ohrid Framework Contract, by any cost, implemented through the amendments to the Constitution of the Republic of Macedonia. Today, we have a classic collision between the constitutional amendments, the Law on Civil Servants and advertisements as a norm, and all that is a consequence of the futile persistence of the politicians to provide equitable representation of the communities in all central and local public organs, by any cost, not taking into consideration the rules on competency and integrity according to which the public administration throughout the modern societies is governed. As a consequence, we have ineffective, inefficient and expensive public administration. A long period of time should pass until the reform of the public administration finishes and we feel the benefits thereof. Today, there is a belief that even higher efforts and investments must be made for the purpose of increasing the degree of knowledge, developing the awareness regarding the importance of the public administration, introducing professional standards and other, all this for creation of an efficient public administration sector, as a pre-requisite for further development of the country, in the function of the Euro-integrative processes. 
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Introduction
         Public administration reform is a continuous process that takes place in countries with developed democracy and developed market economy, which makes it inevitable and begins to take place in countries in transition. The continuity of the reform process is evident in the continuous adjustment and development of the administrative system, which is a result of rapid changes in modern society and globalization processes. The process of changing and redefining the role of the country in a society is especially evident in countries in transition, where the commanding and control functions of the country should be changed with regulatory functions which are more consistent with the market economy.

          The Government of the Prime Minister Nikola Gruevski, seen as the Macedonian Government with most aggressive reforms since 1990, is facing a significant challenge when it comes to reforms in the country, i.e. reforms in the public administration. According to the 2010-2015 plans for public administration reform, the Government intends to improve and further organize the legal and administrative frameworks, to apply the concepts and the standards of the European Union and to improve the general administrative capacity as well as the administrative capacity in different sectors. The Government considers this strategy to be an ideal way to fulfill their so called “good governance” and the administration will transform from regulatory oriented to service oriented administration, an  administration which will be completely incorporated in the European administrative space.     
The concept of the public administration reform started in 1998 with the establishment of the Public Administration Reform Commission whose job was to coordinate and implement the reforms. The Minister of Justice was the one in charge of this Commission (consisted of 8 ministers). One year later (May, 1999) the Government of the Republic of Macedonia passed the Strategy for Public Administration Reform. This document determines the basic principles of the reform and the areas in which the public administration reform should be implemented. 
The basic goal of the public administration reform in Republic of Macedonia is to improve the country’s structures and processes which would help in the development of the democratic society and the success of the market economy. This reform was supposed to ensure development of the Macedonian public administration system with the following key characteristics:
· Small public administration, i.e. small country with changed nature of intervention faced towards regulative functions and following functions; 
· Simple structure of the public administration system according to the regulation of the parliamentary democracy; 
· Democratic administration, according to the Constitution, is governed by the law in the process of practicing its public authorizations and the use of its trusted funds; 
· Protection of the administration during authorization of political and other interests and control of the administration through transparent mechanisms (from independent institutions as well); 
· Responsive, citizen oriented public administration, as an efficient service for the citizens and the legal subjects in realization of their rights; 
· Distracted and decentralized model of public administration
The basic principles of the new public administration system were aimed toward: governance of the law; transparency; competence; stability; responsibility; predictability; equal treatment; efficiency and ethics.

The Concept of Public and State Administration in Macedonian Legislation
The Constitution of the Republic of Macedonia does not strictly define the concept of public administration, but article 95, paragraph 1 provides the definition about the state office, which states that it consists of ministries, the other bodies of the department and organizations established by the law that establishes the structure and the authorities of the state office
.

State administration covers not only the state office employees, but also the employees in the local self-government unit and in the professional services of the Assembly of the Republic of Macedonia, the President of the Republic of Macedonia, the Government of the Republic of Macedonia, the Constitutional Court of the Republic of Macedonia, the Supreme Court of the Republic of Macedonia, the courts, the Judicial Council of the Republic of Macedonia, the Ombudsman of the Republic of Macedonia, the Public Prosecution, the State Electoral Commission, the State Commission for Prevention of Corruption, the Directorate for Personal Data Protection, the Committee on Competition Protection, the Civil Servants Agency and the State Audit Office, as well as the public institutions that are given public empowerments and the institutions performing activities of public interest, if that is determined by law.
The concept of public administration, broadly speaking, covers the employees in the field of education, health, culture, science and social activities, and according to the widely accepted position and standards in all developed countries; the authority in public enterprises is not covered with the term public administration.
The key difference between state and public administration is the status that the employees in these two categories will have. Namely, the specific status of the employees in the government administration is controlled with special regulations (The Law on Civil Servants and the by-laws which arise from this law), whereas for the employees in the public administration the provisions of the general labour legislative are applied.
Institutional Structure for Management and Implementation of the Process of Public Administration Reform
Because of the complexity of the public administration reform which imposes the need to manage and follow the activities of all fields, the Prime Minister and the Government of the Republic of Macedonia are the political leaders of the public administration reform. Each minister is responsible for enforcement of the reform in the field of which they are in charge, whereas the questions which require political decision in terms of the public administration reform can be solved only by the Government.

At the beginning of the reform the mechanism for decision-making and coordination concerning the public administration reform as a continuous system which is the base for planning future directions and following the progress of the public administration reform was made up: 1. The Prime Minister of the Republic of Macedonia and the Government of the Republic of Macedonia (competent for strategic management with the process of public administration reform); 2. The Board of state secretaries of all ministries (the General board) and 3. The Secretary General of the Government and the General Secretariat (as experts on coordination of the public administration reform).

According to the Strategic plan of the General Secretariat for the development and the acts for internal organization and for the job classification in the General Secretariat, in November 2004, as a part of the General Secretariat, the Administration Reform Program department was formed, (as a part of the Sector for analysis of policies and coordination) responsible for the following tasks: 

· To follow and coordinate the implementation of the public administration reform; 
· To evaluate the influence of the strategic priorities of the Government regarding the public administration reform; 
· To prepare reports concerning the progress achieved; reports for the General board, the working bodies of the Government and the Government, including the reports that should be delivered to the international organizations and institutions; 
· To coordinate the projects for support of the public administration reform financed by donors; 
· To secure communication and collaboration among all the participants in the process of public administration reform.
With the amendment and the supplement of the legislation during the January- February 2011 period the public administration as well as the continuance of its reform was transferred to the Ministry of Information Society and Public Administration. This ministry became competent for the following: surveillance and providing unique implementation of the regulations concerning the civil and private servants; the development of the policy regarding the rights, duties, and responsibilities and the evaluation of the civil and private servants; the classification and description of the workplace, the salary and the compensations for the salary; keeping a register for the civil and private servants; preparation of strategic documents for the working efficiency, the training and the professional improvement training for the civil and public servants, organisation and implementation of the training; the development and the coordination of the policies concerning the management of human resources; the public administration reform; realisation of the international collaboration in terms of questions concerning the ministry’s competence.

Positive Results from the Reform Implementation
  The initial period (the first two years) after the implementation of the public administration reforms is characterized with defining the basic principles and their transformation into a legal framework for the development of the bodies of the government administration and their competencies, with the organisation and the functioning of the Government, as well as the development of the institutional framework necessary for the coordination of the strategic planning and for the connection of the strategic aims with the budget; the system for analysis and coordination of policies; the system for coordination of the public administration reform; as well as the system for coordination of the process of European integration. After passing of the basic laws, the reform was concentrated on: 1) formation of the institutional structure necessary for enforcement of the reforms in particular areas; as well as 2) intensification of the reforms in areas which were not defined as a priority at the time of the adoption of the Strategy.

After only a few years significant results have been achieved with the reform of the state administration system, mostly in defining of the legal framework and the by-laws needed for the functioning of the new system of the state service. New laws were passed and old laws were amended; ex: The Law on Organization and Operation of State Administrative Bodies, the Law on the Government of the Republic of Macedonia
, the Law on State Servants
, the Law on Local Self-government
, the Law on Territorial Organization of the Local Self-government of the Republic of Macedonia
, the Law on the Financing of the Local Self-government units
, the Law on Prevention of Corruption etc. A necessary institutional structure has also been established for the sake of coordination and management of the public administration reform. Also additional measures and activities are undertaken in order to implement the wanted reform goals.

The reforms which were carried out in the public administration (broadly speaking, reforms which cover employees and institutions which are active in e field of health, social activities, education and science, as well as culture) are significant and important reforms which will have great influence on the way of providing services as well as on the employees and the institutions in the adequate area. In general, key aims of these reforms in these areas were giving better and more efficient services for the citizens. Processes which influence the conception and the implementation of these reforms the most are the process of decentralization and redefining of the role of the country. This is why a significant improvement has been achieved in the last period when it comes to decentralization and defining of the local self-government system which will help to secure efficient and responsible governing, expertise and competence of the local administration, approximation of the local authority to the citizens, as well as fast and quality giving of local services and resolving of citizens’ everyday problems. The final goal of the reform of the local self-government is efficient execution of the citizens’ rights, increased quality of the services given to the local level and higher level of citizens’ participation in the management of local affairs. The reforms directed in this way are complementary to the specific needs which are aroused from the process of integration of the Republic of Macedonia into the European Union, especially from regional development aspect, also to the preparations for use of the structural funds of the EU, as well as the realisation of the plans for cross-border collaboration within the cross-border programs of EU.

With the reform carried out a serious attempt has been made in order to redefine the role of the country. In the past period this redefining was conducted by acquiring a group of activities through: separation of the nonessential government functions and their transfer in the private sector; restructuring and privatization with implementation of market elements into the public sector; more efficient realisation of the regulative function of the country and deconcentration of the country’s authorities
. A significant improvement has also been made in the field of public finance-in the defining of new systems and institutional structure of the budgetary process, the treasury operations, public debt and procurement management, as well as internal audit, meaning general improvement of the financial management and control.

The public administration reform among other things had a goal to execute a reform on the judicial system as a segment of the judicial system through taking up and organising an independent, impartial and efficient judiciary and legal protection of the human rights and freedom and through securing the rule of law and the legal safety

Impediments of Political or Other Nature Whish Appeared During the Reform
From the country’s independence in 1991 until present day the public administration reform has always been a subject of political disposition for each government. Since 1994 it has also been a subject in the contracts between the country and international financial institutions when concluding reform arrangements. From the very beginning these institutions stand for a 10% decrease of the state administration, however, instead of decreasing, it permanently increases for about 5% per year, and in the last few years his percentage exceeds 10%. The data shows that in 1998 the total number of employees in the public administration in the Republic of Macedonia (including healthcare and education) was 94 200; inclusive to the year 2000 this number increased to 98 207 employees; today it is a little over 130 000. According to the analysis of Macedonian and international experts the maximum number of public administration employees should not exceed 60-65 000. Nevertheless, even though the Government in Macedonia has changed many times during the last 17 years, no Government dared to cut down the number of civil servants, being worried about the potential loss of votes.

When it comes to the enormous increase of employees in this area, excuses that this is inevitable because of the establishment of new institutions are no good; excuse such as: diplomatic and consular missions, the judicial infrastructure, various state and public institutions (agencies, directorates), ne territorial division and formation of ne self-government units, securing of the double instance of the Government bodies, etc. Here the problem is in the fact that instead of supplying the real staff needs with transformation and reformation of the already existing public or state administration, it is done by engaging, i.e. employing obedient party troops in the administration. The unnecessary and substandard increase of the administration, besides being financial overweight for the Budget, at the same time is turned into bureaucratic state apparatus, whose consequences we can feel even today.

The second reason which provoked the increase of the number of public administration employees is the fact that international financial institutions because of the more efficient implementation of the agreed financial arrangements forbade employment in the state administration which is a direct user of the budget. As a result of this the opposite happened as the ruling political parties, under the pressure for more employments of the electorate to whom this was promised before the elections, saw a “way out” in the new employment in the public sector which is not a direct user of the budget. This led to new employments in the public enterprises, such as the electric power companies, the water economy, telecommunication, the postal services, management of housing and business premises, companies for physical planning, development and investment agencies and funds, off-budget funds, state administrative institutes, etc. which indirectly influence the state budget and they become a new weight on the backs of Macedonian citizens
. 

After the Conflict in 2001 the public administration reform has a great enemy, an enemy of political and legal nature. It is the obligation from the Ohrid Agreement to reach proportional representation of the minorities in the administration, in a time when there is over employment and an explicit need to cut back on officials. With the amendments on the Constitution of the Republic of Macedonia from 2001 and with the introduction of the regulation for fair and equitable representation of the members of the communities in the public administration
 (fundamental value of the Macedonian constitutional order), the rise of the percentage of representation of the members of the communities is among the key priorities in the process of public administration reform. It is important to mention that the employments in the state administration due to the Ohrid Agreement, implemented through amendments for the Constitution of the Republic of Macedonia, are violating the law and the politics. In this case there is a classic collision between the constitutional amendments, the Law on Civil Servants and the ads as a norm. All citizens who meet the terms have the right to apply, no matter the affiliation. Unfortunately, the final result of this is employment according to the ethnical affiliation and not the competence. So, the things which had never before been done are now intensified and implemented with full capacity and that is why whole generations of Macedonians are suffering, as well as the other ethnical communities (except Albanians), because they are denied the right and the freedom to work as a part of the freedoms and rights of the citizen.

The trend of government employment in the public and especially in the state administration is also present today. Today the only condition to get employed in the civil service in Macedonia is to have the “appropriate” ethnic origin or the appropriate political party membership, both of which do not guarantee for the productivity or the competence. A large proportion of the civil servants are not competent enough for the post they hold. Still, the main obstacle for the public administration reform is the continuous disrespect of the law by the politicians and the involvement of the Civil Servants Agency in the government process of employment. This leads to the following situation: civil servants, lacking workspace conditions (no offices, chairs, desks, etc), sit at home waiting on creating working conditions and in that situation they receive 80% of the salary they would get if they had an office. In the end, all the appeals made by the International Monetary Fund and the advices not to employ according to party membership are in vain, because, after all, the internal political pressure is greater and stronger.
Solutions
The stability and the continuity of the state, as important requirements for the development of democracy, can be obtained only with the development of a democratic administration and that is why it is necessary to give priority to the public administration reform. Up till now many measures and activities have been taken in order to establish a new system of public administration or they just serve as a solid base for its improvement. Nevertheless, it can be said that words such as inert, expensive, inefficient, ineffective and broad administration reflect the basic characteristics of the public administration in the Republic of Macedonia. Since we got the status country-candidate for membership in the European Union in 2005 and since the pressure of the deadlines given by Brussels changes in this area are intensifying, but not as nearly as necessary. One of the favourite platitudes of the Government of the Republic of Macedonia is the position that with reforms a small and functional civil public administration with a simple structure can be achieved, which will not be managed by political decisions, but by the needs of the people and their rights.
How is this possible? These are my suggestions for a resolution: 

· Ministries and other state administrative bodies, in the following period, should pay special attention to the development of the appropriate capacities for management of human resources; 

· Key challenge in the process of improvement of the fair and equitable representation of members of communities in the public administration should be the consistent implementation of the regulations for expertise and competence of the future civil servants, i.e. providing adjustment between the rising of the quality of the civil service and the improvement of ethnic structure; 

· Establishment of the specific legal and secondary criteria which will specify how to secure fair and equitable representation in a way in which it will not cause harm nor for the Macedonians nor for the other ethnic groups. I suggest incorporation of a separate paragraph in the Law for State Servants and the Law for Public Servants which will be dedicated solely to the fair and equitable representation. Adoption of a specific law for the employees in the public sector which will define the working conditions of the employees in healthcare, social activities, education, science and culture. It is very important to define the promotion, the termination of employment, the rights and duties, as well as the evaluation of the employees in these fields in order to reflect the basic regulations of professionalism, efficiency, political impartiality and service orientation of the employees in the public sector;
· Real and apolitical planning of the number and the profile of the civil servants and their professional training and the introduction of elements of career,
· Development of own capacities and independence of the Sate Servants Agency; 

· Defining creative activities for the promotion of the ethics and the ethical behaviour of the civil servants (passing of an ethics codex for the ministers, the elected and the appointed officials); 

· Appropriate implementation and development of the already established systems for strategic planning and analysis of the politics and coordination; 

· Continuous improvement of the system of horizontal coordination and introduction of a system and a procedure for vertical coordination, i.e. strengthening of these functions in the bodies of the state administration which contribute to their transformation into modern organizations (strategic planning, politics analysis, management of human resources, internal control, information technology); 

· Introduction of performance agreements, which are common for the modern administrations, in order to provide efficiency and effectiveness in the implementation of the regulations and the goals in the appropriate fields, as well as to provide management of the institutions according to.   
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� With the Law on organization and work of the state office bodies (‘PE Official Gazette of the Republic of Macedonia’ No 58/00, 44/02, 82/08, 167/2010, 51/2011) the organization and the authorities of the state office bodies are regulated. The law establishes 15 ministries consisted of more than 45 bodies, 5 independent bodies of the state office and 3 administrative departments. 


� With the Law on the Government of the Republic of Macedonia (“PE Official Gazette of the Republic of Macedonia” No. 59/00, 12/03, 55/05, 37/06, 115/2007, 19/2008, 82/2008, 10/2010, 51/2011) the organization, the way of work and the authorities of the Government of the Republic of Macedonia have been regulated. 


� With the Law on State Servants (“PE Official Gazette of the Republic of Macedonia” No. 59/2000, 112/2000, 34/2001, 103/2001, 43/2002, 98/2002, 17/2003, 40/2003, 85/2003, 17/2004, 69/2004, 81/2005, 61/2006, 36/2007, 161/2008, 06/2009, 114/2009, 35/10, 167/10, 36/2011) prescriptively have been regulated the principles for development of the statel service defined with the public administration reform strategy as well as the status, rights, duties and responsibilities of the state servants, and the system of salaries and remuneration for the statel servants. Also, besides the Law, an Agency is formed; an Agency for State Servants with horizontal responsibility for the implementation and coordination of the policies for management of human resources, for introduction and implementation of standards in the organization and the functioning of the state service, as well as for doing professional, administrative and similar activities related to the status, rights, duties and responsibilities of the state servants.  


� With the Law of Local Self-government (“PE Official Gazette of the Republic of Macedonia” No 5/2002) the power of the municipalities improved and at the same time their competence expanded over the following areas: urban planning; local economic development; culture; education; social protection and child protection; communal services; protection of the environment and the nature; sport and recreation; health protection and rescue of citizens and material goods.


� With the Law on Territorial Organization of the Local Self-government (“PE Official Gazette of the Republic of Macedonia” No 55/2004) the number of municipalities decreased from 123 to 84 and the city of Skopje, as a separate local self-government unit.


� With the Law on the Financing of the Local Self-government units (“PE Official Gazette of the Republic of Macedonia” No 61/2004) the model of fiscal decentralization has been determined.


� The administration reforms in the part of the redefining of the role of he country  moved in the direction of transformation of the enterprises with public capital through privatisation, privatisation of several national public enterprises, transformation of a part of the health sector through privatisation of the primary health protection, permitting the functioning of the private sector in the field of education, transfer of particular functions from the public to the private and non-government sector in the field of social protection. 


� It is very difficult for everybody today as the privatised companies and institutes (Center for insurance of property and persons, “Telekom”, Stopanska Bank, Electric Power Company, etc) are getting rid of people employed by the political parties. After each change of the Government Administration, the new employees in the period to the change of authority cannot be efficiently removed because of the “legal protection” and the continuity of the government decisions and contracts.


� Amendment No. VI for the Constitution of the Republic of Macedonia





