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PREFACE

As Dean of the Faculty of Law at ““St. Kliment Ohridski” University in Bitola,
I must emphasize that it is a special honor and pleasure that come to the
realization of the fifth international scientific conference “Towards a Better
Future: Visions of Justice, Equality, and Politics”, as an opportunity for our
affirmation in the international arena, for establishing contacts with our
colleagues from home and abroad, contacts with various higher education and
research institutions, as well as making a profound contribution to the
scientific thought both in the Republic of North Macedonia and on a broader
context, especially in the time of the post-Covid-19 pandemic, the war in
Ukraine, global economic crisis and stagflation, and so on.

This is also reflected by the high interest of home and foreign authors and
participants who applied for our Conference, as evidenced by the submitted
articles. The inspiration for the main topic for our Conference arose from the
need to define and understand the visions of justice, equality, and politics from
a multidisciplinary perspective, considering their internal and external
processes, their actions, and their relationship with the legal, political,
economic and security systems in the modern world.

It is sometimes said that John Rawls’s “A theory of justice” revitalized
political philosophy. It should be no surprise, then, that concerns of justice
unite all the segments of the Conference’s title. However, it is clear that those
concerns manifest themselves in interesting and new directions (sometimes, in
forgotten old ones). Politically, we confront urgent problems of equality,
democracy, and community and how to respond to potentially changing global
order and even catastrophic climate change. However, the response to these
problems cannot only be pragmatic and piecemeal. It needs to be coherent
and, most of all, just.

In the end, | must express my deep gratitude to the Organizational Committee
members who worked tirelessly in the direction of the successful realization of
this international scientific Conference, to our partners who strongly
supported the organization of this event, to the colleagues from our faculty
who unselfishly endorsed this project and all those well-wishers who
understood the significance of this project both as an advantage for our faculty
and as an investment in the global scientific thought.



Let this Conference continue the path we started to trace together with a single
purpose — Towards a better future!

Vice rector for science
Prof. Dr.sc Goran llik

Bitola, 2022
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CONTEMPORARY CHALLENGES, RISKS AND
THREATS TO SECURITY

Prof. Dr.sc Marjan GjurovskKi
Institute for Security, Defense and Peace at Faculty od Philosophy-Skopje

Saint Cyril and Methodius University-
marjan.gjurovski@fzf.ukim.edu.mk

Abstract

The fast development of science, technology, new global processes and
types of international cooperation has set new standards and values. The fast
pace of changes has led to international security — and, as a consequence,
national security — being exposed to new types of serious threats. Discussing
the dangers and risks of the new millennium, we can state that, today, we are
facing fewer risks which were typical of the last century, such as war,
aggression, etc. The threats to national security, values and interest are
becoming more complex and multiple and less predictable, coming from
different directions, which makes them harder to analyse and control. The state
community has always been exposed to threats, however, their form and
intensity have changed. The severity of the threats of the 21st century lies in
the use of the information infrastructure for attacking values. These threats
make it impossible to guarantee citizens' life and health, seriously affecting
their values and interests. The threats of the new millennium can only be
addressed and responded to by means of an internationally devised security

policy which the national security policies are based upont.1

The aim of the Republic of North Macedonia's security policy is to
provide protection and security to its citizens regarding many kinds of external
as well as internal influences and threats, including the area of security,
economy, politics, environment, culture, etc. The main threats to security are
the tensions and antagonisms that result from inter-ethnic conflicts, extreme
nationalism, faulty reforms and economic inefficiency, huge and frequent

! National security policy is understood as a complex and interdependent system of measures,
plans and programmes which the Republic of North Macedonia will undertake for the
protection, maintenance and improvement of the state's and its citizens' security in accordance
with political, economic, defence, interior, security, social, ecological and other resources.
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environmental and/or technological disasters which have a great impact on
society. Besides the weak economy and the political, social and ethnic
situation, we would like to point out the new types of threats, such as
international terrorism, organised crime (human, drugs and arms trafficking,
money laundering, illegal migration), militant nationalism, fundamentalism,
etc.

These threats can directly or indirectly affect the state and its security,
as well as undermine a society's security and its democratic and economic
foundations by weakening the state authorities and thus making people lose
their trust in the rule of law.

Key words: security risks, threats, handling, phenomenology, mapping

INTRODUCTION

Predominant security challenges, risks and threats in the West are
changing with time, depending on a variety of factors, the most important ones
being technology, psychology, and politics. In the Middle Ages, apart from
assaults by foreign military and mercenaries, people were most afraid of the
plague, witches, the inquisition, and doomsday (Zan Delimo, 2003). During
the 20th century, the importance of traditional military threats did not decrease
— on the contrary, they became the main threat. The invention of nuclear
weapons capable of destroying all human life on Earth made all other security
threats seem insignificant for the first time. After the end of the Cold War,
when the danger from a nuclear holocaust faded, the world went back to
normality, and people started slightly fearing many things again. Some of
those things had been present before, but not at the top, such as terrorism,
migration, pandemics and civil wars, others started to intensify, such as climate
change, and yet others appeared for the first time in history due to new
technologies, such as cyber threats.

States generally try to lay down their security challenges, risks and
threats in official documents, such as the national security strategy, the defence
strategy, etc. Those documents also contain a list of values, i.e. objects of
reference for security, as well as strategies for their protection. Up to the 1980s,
those documents were classified (Global book, 1995). In the USA, the National
Security Strategy has been a public document since 1987. It has been revised
11 times (in 1988, 1989, 1990, 1991, 1993, 1994, 1996, 1997, 2000, 2002 and
2006). The document as of 2006 begins with the words: "America is at war.
This is a wartime national security strategy required by the grave challenge we
face — the rise of terrorism fuelled by an aggressive ideology of hatred and
murder, fully revealed to the American people on September 11, 2001" (White
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House, 2006). Are the main challenges the USA are facing, such as terrorism,
tyranny, the proliferation of weapons of mass destruction, regional conflicts,
as well as threats originating in the process of globalisation, such as
pandemics, illegal trafficking and climate change, addressed by this
document? On the other side of the Atlantic Ocean, the USA's main ally is
experiencing fairly different strategic priorities. The European Security
Strategy as of 2003 (the first document of this type at EU level) starts off with
an entirely different assessment: Europe has never been as advanced, secure
and free.

The violence in the first half of the 20th century has given way to peace
and stability unprecedented in the history of Europe. Unlike the USA, which
experiences the world in a Hobbesian way, as an arena for gladiators, a jungle
in which numerous dangerous enemies are lying in ambush, Europe adheres to
Kantian ideals, which have led it into a "postmodern paradise”. Due to these
different perceptions, Robert Kagan has ironically stated that the USA and
Europe are living on two different planets: the USA on Mars, and Europe on
Venus (Robert Kejgan, 2003). However, besides the differences in their
Weltanschauung, we can easily see that the USA and Europe are not living in
so drastically different worlds. Thus, the European Security Strategy lists five
basic threats to the EU's security: terrorism, proliferation of weapons of mass
destruction, regional conflicts, failed states, and organised crime (Bezbedna
Evropa u boljem svetu: evropska strategija bezbednosti, ISAC fond, Beograd,
2006).

MAPPING OF CHALLENGES, RISKS AND THREATS TO
SECURITY

The risks and dangers to security in the Republic of North Macedonia
are: potential manifestations of extreme nationalism, racial and religious
intolerance, phenomena and activities related to international terrorism,
organised crime, illegal migration, human trafficking, trafficking in drugs,
weapons and dual use goods and technologies, consequences of using weapons
of mass destruction, possessing large amounts of illegal weapons, transitional
problems such as corruption, urban terrorism, felonies such as blackmail,
extortion, homicide, robbery, economic crimes, tax evasion, underdeveloped
democratic institutions, dysfunctional judiciary, social issues, unemployment,
activities of foreign intelligence services to deteriorate the security situation
and slow down processes of democratisation and integration into NATO and
EU, consequences of conflicts of interest regarding the use of strategic energy
sources and power lines, hampering and blocking energy exports,
environmental and other disasters, technical and technological disasters,
contagious diseases of humans and animals evoked by internal or external
factors, cybercrime, piracy, misuse of information technology, especially
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concerning citizen's personal data, business secrets and state secrets,
environmental degradation and destruction (Mojanoski Cane, Domovski Zlate,
Gjurovski Marjan, Ilijevski Ice (2015).

Furthermore, we could add the inadequate system of secondary and
tertiary education that trains professionals that do not fit business
requirements, a system that produces many (formally) highly qualified
professionals which can be considered a "social time bomb™ on the labour
market.

The constant strategic goal of the Republic of North Macedonia is
NATO and EU membership, in order to improve and consolidate security and
minimise threats and risks. Now that the name dispute with Greece has been
solved by signing the Prespa Agreement, and also the Treaty on Friendship,
Good Neighbourly Relations and Cooperation with Bulgaria has been signed,
from a political point of view, the Republic of North Macedonia's bilateral
issues with its neighbours are settled. Thereby, the conditions for deblocking
the EU and NATO integration of the state have been established, Macedonian
statehood is recognised, a new framework for building and developing
neighbourly relations has been set up, and new prospects regarding
infrastructural, energetic, economic and cultural integration have been opened.
The Republic of North Macedonia positions itself as belonging to the NATO
and EU sphere, and as a constructive partner in solving unsettled issues with
neighbours, thus contributing to a decrease of tension and to the stabilisation
of the region. As a NATO member, the Republic of North Macedonia will be
a stronger security partner, as cooperation on migration, religious radicalism
the in struggle against terrorism will improve. The direct neighbours of North
Macedonia are already NATO and/or EU members, which has significant
impact on its national security. Regional cooperation and good neighbourly
relations have a positive impact on regional security. Nevertheless, the
Western Balkans is still facing unsettled political and historical issues which
have the potential to provoke instability. The great powers' clash of interest
has international, regional and national impact, with a potential to cause
instability, crises and threats to the security of North Macedonia. The regional
processes are particularly interesting, with features such as political instability,
the permanent state of an electoral campaign, strong populism, citizen and
social discontent, religious and ethnic intolerance, rising nationalist rhetoric,
and cooling bilateral relations.

On the other hand, dynamic changes are taking place at a global and
regional level, and power is redistributed. The EU is facing the final phase of
Brexit, and right- wing and populist movements are gaining momentum in the
member states, which could lead to significant alterations in the Union's
political profile in the medium and long run. Security issues directly caused by
the migration crisis represent an additional challenge, with radical change to
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Europe's religious and cultural landscape taking place, but also direct threats
such as terrorism and religious radicalism arising.

The conflicts in the Middle East (lrag, Syria), South Asia
(Afghanistan) and North Africa (Libya) have a direct impact on security,
caused by the return of foreign fighters and the transit of migrants and
extremists. The Republic of North Macedonia is vulnerable to subversive
actions by state and non-state protagonists. The greatest threat to the
sovereignty and territorial integrity of the state lies in potential provocation of
the still fragile inter-ethnic relations by feigning a conflict situation. The risk
of escalating inter- ethnic disputes is directly linked to the state's capacity to
overcome internal conflicts and respond to external destructive influence.

The risk of a direct conventional threat to the independence,
sovereignty, territorial integrity and the unitary character of the Republic of
North Macedonia is very small. The threat from non-state protagonists who,
independently or supported by state stakeholders, create opportunities for
realising political goals is greater. The state is still vulnerable to planned
(contract) armed incidents aimed at provoking a major operation by the
security forces. Although different types of groups could be behind such
incidents (criminals, contract Killers, terrorists, returnees, extremists, rebels),
their motivation is expected to be financial, and ideology only be used as a
political tool. If such incidents are not fought fast and efficiently, the risk of
an escalation leading to a broader crisis is high, and then, the ideological
background would become more important. The worst scenario would mean
crossing the line of mutual tolerance and bringing about an armed ethnic
conflict.

Because of its commitment to EU and NATO integration and in the
context of NATO enlargement, the Republic of North Macedonia is one of the
operational targets in the framework of the great powers' clash of interests.
After the new government came into power and while the Prespa Agreement
was politically implemented, especially during the time of the referendum, the
Republic of North Macedonia was a target for hybrid threats, with a huge wave
of disinformation. Propaganda was used, fake news was spread, and by means
of provocation and disinformation, the atmosphere of crisis and danger was
created.

The goal of this informational operation was to have an impact on the
citizens' consciousness over social networks, media, NGOs, politicians,
clerics, well-known persons, marginal groups, etc. Now that the Republic of
North Macedonia is moving forward on its path to NATO and the EU, we must
expect even more aggressive hybrid activities, aiming at provoking intra- and
inter-ethnic polarisation which can easily be taken advantage of for creating
tension and triggering incidents.
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RATHER THAN A CONCLUSION

Today, we are living in a world of globalised, postmodern societies.
The times of linear development dynamics are over. Instead, we are witnessing
ambivalent processes, such as the paradigm change concerning security and
freedom as core values, which might even be key. Conditions within societies
create an atmosphere and culture of life in which people strive to maximise
their freedom, and the realisation of individual liberty is seen as a social,
cultural and societal achievement.

Nevertheless, in times of globalisation, the complex network of social
relations and interdependence, which has greatly contributed to the
breakthrough of freedom, has at the same time led to a security boost, in
particular to a worriedness concerning security risks. The latter have become,
S0 to say, the basic research paradigm of security studies, which is due to the
following factors:

1. Today, security risks dominate risk theory and practice, and the
understanding and definition of risks is shifting from neutral to
negative (linked to security).

2. Security risks can all the rarer be locally determined. Instead, we
are dealing with consequences of complex interdependent relations
in a globalised society in which risks are becoming increasingly
unpredictable, growing in number, and their potential effects are
becoming more severe.

3. Security risks are closely linked to prevention, which is the main
response to the new extent and structure of today's security risks.

4. Strategies and ways of coping with, managing and assessing
security risks have become the basis for the modern way to handle
security risks.

5. The change of the very structure and the types of security risks has
become obvious. External security risks are becoming more
frequent than internal security risks.

The Republic of North Macedonia does not and cannot remain
unaffected by this complex network of social and socialised relations, within
which the character of today's security risks is changing. The state has to react
in some way to these tectonic shifts in the field of security, in particular
concerning security risks. Hence, and because so far, there has not been a
similar scientific research and study of security risks in the Republic of North
Macedonia, we decided to fill this gap in our security studies and practice.

Basically, it is necessary to find out to what extent and in what way the
general changes in the character of security risks influence the scope, the
structure and the appearance of security risks in the Macedonian society and
state today, in order to recognise the character of modern security risks and
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thus find the most appropriate approaches to prevention, response,
management and assessment for those who create and decide on security
policies in the Republic of North Macedonia(SECURITY RISKS AND
THREATS - HANDLING, PHENOMENOLOGY, MAPPING -2020).

An unfavourable political and security situation requires a detailed
analysis and addressing all parts of society in order for everybody to contribute
to a timely detection of potential security risks and threats and for the
responsible institutions to take appropriate measures in due time, so that
possible risks can be prevented before they turn into larger-scale security
threats.
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Abstract

In the course of the past two decades, China has presented itself as a very
skillful player in managing major crises, so the Covid-19 crisis came as a very
neat opportunity for strengthening its international position. The Belt and Road
Initiative promoting trade, infrastructure, and commercial associations
worldwide, continued to mark China’s positioning in the international context.
The EU at the same time had faced initial difficulties in responding to the
crisis, but it managed to consolidate and offer an alternative for strengthening
its position in the region, presenting The Global Gateway infrastructure and
connectivity plan. Being aimed at similar directions with the BRI, the question
is: Are these two initiatives competing or complementing each other and where
should we expect their main focus in the period to come?

Keywords: BRI, Global Gateway, China, EU, crisis, strategy.

INTRODUCTION

Since 2013, China has taken serious and firm steps toward increasing
its presence in the international stage, with The Belt and Road initiative (BRI)
being one of the key pillars to this activity. The BRI is an initiative aimed at
promoting trade, infrastructure, and commercial associations with countries in
Asia, Africa, and Europe, announced as the “road of peace, and prosperity”,
and since its initiation it marks China’s positioning in the international context.
Some analysts see the project as an unsettling extension of China’s rising
power (Chatzky and McBride, 2020). The BRI comprises a Silk Road
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Economic Belt — a trans-continental passage that links China with south east
Asia, south Asia, Central Asia, Russia and Europe by land — and a 21st century
Maritime Silk Road, a sea route connecting China’s coastal regions with south
east and south Asia, the South Pacific, the Middle East and Eastern Africa, all
the way to Europe (EBRD, 2020).

The BRI is also very often referred to as the New Silk Road, connecting
it to the ancient Chinese trade route The Silk Road. Namely, the original Silk
Road arose during the westward expansion of China’s Han Dynasty (206
BCE-220 CE), which forged trade networks throughout what are today the
Central Asian countries of Afghanistan, Kazakhstan, Kyrgyzstan, Tajikistan,
Turkmenistan, and Uzbekistan, as well as modern-day India and Pakistan to
the south; Those routes extended more than four thousand miles to Europe
(Chatzky and McBride, 2020). The BRI therefore, is a project aimed at re-
inventing China’s ancient position as a central trade point thus tracing its path
for economic and political expansion in the international context. As of March
2022, the number of countries that have joined the Belt and Road Initiative
(BRI) by signing a Memorandum of Understanding (MoU) with China is 146
(Nedopil, 2022).

The BRI framework operates through commercial loans that the
Chinese government is providing to recipient countries where projects are to
be implemented. The construction of infrastructure in BRI projects is usually
outsourced to Chinese firms using Chinese labor and suppliers. However,
although announced as purely infrastructural-based, the central goal of the BRI
is not only economic but also political and strategic; through cross-border
infrastructure, China aims to increase its influence in the rest of the world. In
a situation where the global context is filled with complex challenges, the BRI
initiative is becoming even more significant in terms of boosting bilateral
investment between China and countries along the route, promoting regional
economic development.

Since the pandemic outbreak, China has shown to be a skillful crisis
manager, with a clear vision of the need to give context to its overall strategy
and international positioning. Therefore, in January 2021 it published a White
Paper on its international development cooperation in “The New Era”,
confirming it would push forward the Belt and Road Initiative as its main
platform, further support developing countries, and contribute to tackling
international humanitarian challenges (Xinhua, 2021). With this document,
China reaffirms its open position towards international cooperation, support
for multilateralism, and willingness to participate in the reform and creation of
the global governance structure.

At the same time, many accusations went on the account of the
European Union for not being able to timely respond to the pandemic-
provoked crisis, in that way self-undermining its geopolitical position and
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importance. Despite that, the EU managed to consolidate and offer an
alternative for strengthening its position in the region as a response,
particularly to China’s presence — The Global Gateway infrastructure and
connectivity plan, aimed at providing support for infrastructural development
around the world. As the European Commission President Ursula von der
Layen described it:

We will support smart investments in quality infrastructure,
respecting the highest social and environmental standards, in line with
the EU's democratic values and international norms and standards.
The Global Gateway Strategy is a template for how Europe can build
more resilient connections with the world (EC, 2021).

However, the sole announcement of the plan is not a job finished on its
own. There are suspicious comments and predictions regarding the potential
of this plan and whether EU is able to implement it, bureaucratic and slow as
it is. The question arises, will it be a proper alternative or is it even aimed at
competing with BRI and how is that going to shape future development of
Sino-European relations?

BRI IN TIMES OF PANDEMIC AND BEYOND

The year 2020 was unlike any previous the humanity had experienced
in at least a century. Both political and economic plans and projections went
downhills as governments desperately tried to avoid disaster. China was the
first country to experience the consequences of COVID-19. As the biggest
cities were put under strict lockdown one by one, both foreign and domestic
businesses were severely affected, transport was hampered and investments
were delayed. As the country was struggling to control the spread of the
disease it was obvious that some of the biggest plans will have to be postponed.
Very soon, it was a scenario faced by most of the countries worldwide as
controlling the health crisis became a priority above anything else. In this
circumstances, a lot of projects around the world have been delayed or
cancelled since physical contact was enabled or restricted and many of the
financial means were allocated elsewhere.

Somewhere in the middle of this pandemic-provoked chaos, stands
China’s Belt and Road Initiative (BRI), the gigantic project that was not aimed
to be crisis responding solution, but that somehow was forced to at least try to
become so.

Before the pandemic, BRI stood out as one of China’s strongest pillars
of its foreign policy. For the sake of providing clear context, it is noteworthy
that the project itself had faced several challenges throughout its development,
even before the pandemic. Its huge expansion brought into question the respect
of human rights and the rising authoritarianism in the countries where it was
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implemented. It has generated further weakening of judicial systems, more
repression of dissent, more curbs on freedom of expression under China-
inspired cyber security laws — all paving the way for government leaders to
show allegiance to the Chinese governance model (Faiz, 2019). Namely, a
report published in 2021, stated that “between 2013 and 2020, there were 679
allegations of human rights abuses involving Chinese companies operating
abroad” (BHRRC, 2021, 4). This abuses range from violation of land rights to
a lack of disclosure regarding environmental impact assessments and so on.
Furthermore, there were a lot of shortcomings due to unsustainable projects,
contracts, and loans, the so called “debt-trap” diplomacy. Namely, BRI
spending in developing countries has raised serious concerns about debt
sustainability; As some reports found, several BRI recipient countries were
facing rising debt-to-GDP ratios beyond 50 percent, with at least 40 percent of
external debt owed to China once BRI lending is complete (Gerstel, 2018).

With the COVID-19 outbreak, the BRI ambitions were significantly
threatened. Namely, overall investments in the BRI in 2020 were about US$47
billion; a decline of 54% to investments in 2019 and about US$78 billion less
than in the peak year of BRI investments in 2015 (11GF, 2021, 4). Possibly due
to the COVID-19 pandemic, BRI investments were at their slowest pace since
China’s overseas investment strategy was coined “Belt and Road Initiative” in
2013 (Ibid.). However, China is obviously not giving up but in contrary, it is
strongly pushing toward offering the BRI as a solution to the crisis. Therefore,
Chinese engagement through financial investments and contractual
cooperation for the year 2021 in the (then) 144 countries of the Belt and Road
Initiative was about US$59.5 billion; of this engagement, about US$13.9
billion was through investment, and US$45.6 billion through contracts (Wang,
2022, 5).

The inclusion of health component in the BRI in 2015 allowed China
to reorganize global public health mechanisms in a way that fits its geopolitical
interests. Thus, China got involved in direct assistance for other countries,
taking the lead in handling the medical emergency and demonstrate that it can
carry the burden by itself. The crisis was used by China to impose its own
narrative and present itself as a much needed partner.

And then again, the issue of the debt crisis appeared stronger than ever,
especially in the developing and underdeveloped countries. This time the
problem is even bigger, having in mind the financial burden that the pandemic
had brought to the weaker countries, increasing both public external debt and
the debt owed to China. Many countries are now relying on China for a debt
relief as their domestic resources are lowering, in a desperate attempt to bring
the pandemic under control.
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EU’S OWN INVESTMENT INITIATIVE - COULD IT REALLY BE A
“GATEWAY” TO EXIT THE CRISIS?

The European Union did not respond to the crisis in a manner that will
bring urgent relief and ease the burden on the national systems neither for its
member states nor for the partner countries that were relaying to its aid. It took
several months for the complicated bureaucracy to start adopting proper
measures, a period in which thousands of lives were lost on a daily basis and
the health and economic systems of the countries were devastated. This
situation opened up space for rising euro-skepticism within EU borders, as
well as a rising anti-Europeanism outside of its borders, casting a shadow over
the EU's position in the international context. At this point, it was more than
obvious that the Union needs to offer a concrete and precise plan, if it plans to
gain back the trust among its partners and provide sustainable solution for re-
building and further developing cooperation and connection.

The first announcement of these alternative came in July 2021, when
Council of the EU adopted Conclusions (10629/21) that define a new
geostrategic and global approach to connectivity for the EU and call on the
European Commission and the High Representative to work on a joint EU
global connectivity strategy by spring 2022 at the latest. This document, above
all, reflected a desire of EU member states for a coherent and coordinated
connectivity agenda that brings together the bloc’s institutions with that of the
national governments (Heimburger, 2022).

Following this directions, on December 1st, 2021 the European Union
launched its new Global Gateway plan, an initiative that will mobilize up to
€300 billion in investments between 2021 and 2027 aimed at boosting smart,
clean and secure links in digital, energy and transport and strengthen health,
education and research systems across the world (EC, 2021). Weather it is
constructed as an answer to China’s BRI or as an attempt for gaining more
power worldwide, many would agree it was about time for such a bold move
from the EU and that this initiative could finally bring stronger consolidation
inside the block.

Aimed at advancing transport, creating smarter, greener and
sustainable energy and digital networks, the Global Gateway Plan covers a
broad range of areas. EU has realized that in order to properly implement its
policies, the critical areas where strengthening of funds and collaboration are
needed are infrastructure and connectivity, at the same time investing in health,
education and research. Through a Team Europe approach, Global Gateway
will bring together the EU, Member States with their financial and
development institutions, including the European Investment Bank (EIB), and
the European Bank for Reconstruction and Development (EBRD) and seek to
mobilize the private sector in order to leverage investments for a
transformational impact (EC, 2021).
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The plan was met with certain critics regarding lack of innovation, stating that
it is only “a smart rebranding of what the EU had planned to do already (Bilal
et al., 2021)”, pointing mainly at the EU’s Neighborhood, Development and
International Cooperation Instrument (NDICI)-Global Europe for 2021-2027
and the European Fund for Sustainable Development (EFSD+). The lack of
introducing of new and additional financial resources, however, is not a
weakness of this plan and it does not properly explain its potential for success.
The Global Gateway is an addition to the above stated instruments, focused
mainly in infrastructure and connectivity development using and systemically
appointing the already available resources. The EU and EU countries are
already the world’s leading providers of official development assistance
(ODA); in grant equivalent (a methodology in which only the grant elements
of loans are reported, instead of their full-face values), Europe disbursed €
66.8 billion in 2020, 46% of world’s total (Tagliapietra, 2021). This is a sign
that the lack of EU’s proper support and investment abroad is not about the
lack of finances but rather, the lack of strategy in allocation and that is
particularly what the Global Gateway deals with.

THE SOUTHEAST ASIA AND THE WESTERN BALKANS: TWO
CRITICAL REGIONS FOR COLLABORATING OR COMPETING?

Regardless of the terminology used, there are two main points that connect
the Global Gateway and the BRI are:

1. They are both aimed at providing finances for infrastructure

development.

2. They are both aimed internationally.

Having in mind previous practice, two of the most important regions for
both of these initiatives are the Southeast Asia and the Western Balkans.

The South East Asia, being geographically close to China, is one of the
most important regions in the realization of BRI projects, with increased
numbers of trade and financial investment year after year. Despite a sharp drop
in total BRI investments in 2020, Southeast Asia with a total of US$16.9
billion, became the BRI’s largest investment destination, accounting for 36%
of the total investment (Yu, 2021). Being that important, this region is also
becoming critical for China, particularly with the latest developments of the
South China Sea conflict. Namely, the year-long dispute over claiming the
various islands located in the South China Sea, is lately developing in some
hard moves from China, that pulled increased efforts to reclaim land in the
South China Sea by physically increasing the size of islands or artificially
creating new islands. In addition, China continued its activity by building
ports, military installations and airstrips in these areas in that way showing
strong determination to concretize and physically display its claims over most
of the sea. This assertiveness is slowly pushing some of the countries of the
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region away, looking for alternatives for economic collaboration and in that
way lowering the economic dependence of China.

When it comes to Western Balkans, EU being geographically connected to
the region, continuously tends to strengthen and maintain not only peace and
stability among the six WB countries, but also economic and political
prosperity transposing its norms and values, and providing significant
financial assistance and investment. The Union is strongly devoted to
investment and support in the WB and is by far the biggest provider of
financial support for the region. For the period 2009-2020, the European
Investment Bank Group (EIB), the bank of the European Union, has invested
€8.6 billion in the WB region (EIB, 2021, 4). Only in 2021 the EIB invested
€853 million overall across the Western Balkans for sustainable development,
the green transition, digitalization and support for small businesses (EIB,
2022). The form that EIB is operating in the region is through loans, grants
and expertise in four areas: innovation, small businesses, infrastructure and
climate. These activities will continue in the following period, in line with the
Global Gateway Plan. Since the beginning of the pandemic, the EU was the
biggest provider of financial assistance as well as medical supplies for the
Western Balkans, and the regi9on was included in all the plans and strategies
for recovery that followed.

China is also present in the region, providing finance loans mainly for
infrastructure projects. Namely, under the auspices of the 17+1 Cooperation
Framework and the Belt and Road Initiative, China has lent more than US$6.7
billion to the Western Balkans for infrastructure projects in the period 2010-
2020, with Bosnia and Herzegovina, Montenegro, North Macedonia and
Serbia already received loans from China (Crawford, 2020).

At the same time, the EU enlargement toward Western Balkan countries seems
to last longer that it should have. Different crises EU has been dealing with,
along with the Covid-19 crisis, have led to serious misunderstandings and
unequal decisions of member states, regarding several issues including
enlargement. That led to EU sending mixed signals to WB countries thus
leaving space for different interpretations and skepticism, which threatens to
push away certain structures and governments to increase their reliance to
other directions, such as China and the BRI.

This situation is presented bellow in the Figure 1, in the form of Matrix of
interdependence between China's BRI and Southeast Asia and EU's Global
Gateway and Western Balkans.
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Figure 1: Matrix of interdependence between China's BRI and Southeast
Asia and EU's Global Gateway and Western Balkans (own depiction)

CONCLUSION

Although in 2019 the EU announced a stricter course towards China,
the pandemic hit hard and re-affirmed that Sino-European relationship is a
complex issue to handle, and it requires a firmly settled multi-level approach.
Having in mind the clumsiness of the European Union in dealing with
emergencies, the situation got more complicated in the first year of the
pandemic. China, at the meantime, has shown to be a clever and sharp crisis
manager, thus continued its foreign policy strategies and investment despite
the crisis and all the challenges it brought.

Although it cannot be confirmed that EU’s intention with introducing
the Global Gateway was to compete with the BRI, at some level it was
definitely an intention to offer an alternative for less developed countries,
where they will have the opportunity to choose between several sources of
investment and financing. The Global Gateway Plan is an implementation of
the values-based soft power that promotes democracy, human rights and
fundamental freedoms, good governance, transparency and protection of the
environment. This are advantages that by all means make this plan stronger
than any other. The threat is, of course, that no such requirements from other
initiatives, (such as BRI) can be seen as the easier way to go for some weaker
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democracies, but this conflicts are not new and EU should however continue
to project its transformative power through this and any other policy in the
future since it is in its core foundation. Finally, we should not consider the
Global Gateway as a mere response to the Belt and Road initiative (BRI) but
rather “from a broader perspective, as a sign of the EU reacting to a changing
world...reviewing its strategy and tactics in light of clashing capitalisms
(mostly between the EU’s market-based and China’s state-guided systems)
and global geopolitical power shifts” (Heijmans-Okano, 2022).

The launch of the Global Gateway could play a role in how much
emphasis China puts on its BRI project.

Although both initiatives are aimed internationally, the regions of
Southeast Asia and the Western Balkans are the ones to spot on the attention
for the following period, since they share parallel geopolitical and geo-
economic connections as well as challenges. The Southeast Asia shares strong
ties with China’s BRI but is challenged with the latest development of the
South China Sea conflict. At the same time, Western Balkans countries,
connected and supported by EU on various different levels, are starting to
develop some negative feelings toward the Union, having in mind the out-of-
proportion delayed enlargement. This is the reason countries of both these
regions could be more open to alternative support different to what they have
been preferring by now, as it is the reason why both the Global Gateway as
well as BRI will be focused on developing and investing particularly in these
regions.

The good thing is the Global Gateway may provide an opportunity for
both the EU and China’s BRI to complement each other by providing an
alternative framework and offering a choice for development of partner
countries. However, too many rivaling among different initiatives that lie
strongly on geopolitical interests rather than only transport and infrastructure
basis, can create a practice of increased costs and other harmful practices.
Therefore, it is of critical importance that this parallel initiative reaches a
certain extent of mutual coordination and cooperation rather than a pure
rivalry.
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Abstract

Criminal policy of the Republic of Serbia is primarily relating to the
criminal law, criminal procedural segment and penological theory and
practice. Essentially, criminal policy objectives of Serbia is not significantly
different of the objectives of all countries in the region, Europe and around the
world. This is primarily because Serbia is faced with the similar, if not with
the same challenges and problems that carry modern civilization achievements
in terms of rights and freedoms, and the development of society as a whole.
There are many socio-political issues that promote the increase of crime in the
world and in our country. The increase of criminal activities in the society
inevitably leads to an increase in the number of prisoners, consequently to
increasing the prison population, as the only criminal sanctions which
withstood the ravages of time, condemning of the history, and all of changes
and criticism. Retributive character of the prison sentence is unquestionable.
However, having analyzed statistically segment being convicted of criminal
sanctions in Serbia in the last two decades, we see that the prison is used too
much as a sentence for crimes of easier type, or for the insignificant crime, ie.
extremely low crime, essentially the criminal act of a small character. In
Serbia, the crime can be brought under one criminal offenses punishable by a
fine or imprisonment up to five years, under other conditions prescribed by
law, that the degree of culpability of the offender is low, that the harmful
consequences of the crime of minor or absent, and the general purpose of
criminal sanctions does not require the imposition of criminal sanctions
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(Article 18. CCRS). What we want to explore with this paper is one punitive
approach to reducing the prison population rate, through the application of the
principle of opportunity and imposing alternative measures, primarily for
criminal acts of minor significance, since the imposition of short-term prison
sentences for offenses of minor significance, which until recently was the case
with us primarily considered the offender, then it costs the state budget, and
its application to the treatment of the convicted person in such a short duration
Is almost impossible. On the other hand, alternative measures give criminal
sanctions, especially imprisonment, the best chance for a successful fight
against petty crime, and enhances the influence of society, and in the best way
helps resocialization and reintegration of convicts into a free society.

Key words: Criminal policy, minor offense, imprisonment, alternative
measures, social reintegration.

INTRODUCTORY CONSIDERATIONS

The increase in crime, both in our country and in the whole world, leads
to an even greater burden on prisons, and at the same time shows that
imprisonment, a sanction that is expensive for society, does not achieve the
expected effects. On the other hand, the widespread use of probation,
especially against "low-risk" offenders, has often been criticized for its relative
mildness, lack of oversight and inability to bridge the wide gap that separates
it from imprisonment. The issue of sanctions is certainly one of the most
important issues of criminal law and criminal policy, because by its nature it
is directly related to defining the basic goals of criminal law and the means by
which they should be achieved. Although the system of sanctions in our
legislation includes four types of criminal sanctions: penalties, security
measures, warning measures and educational measures, structurally and
functionally it is a dualistic system based on penalties and security measures
(Stojanovi¢ 2011, 7).

In the given context, it is indisputable that punishment was and remains
the most important criminal sanction, which is a repressive measure provided
by law, which is applied to the perpetrator in order to combat crime, based on
a court decision and after a criminal procedure. The necessary precondition for
the application of punishment is the committed criminal offense in the
objective - subjective sense, ie the realized objective wrongdoing and guilt of
the perpetrator, without which there is no punishment. Although punishment
has retained retributivity as one of its characteristics from its inception until
today, it is still in constant evolution, which is reflected in changing the
understanding of what is the basis of its justification and what its purpose is,
and in changing the types of punishment and manner their execution. What is
especially characteristic for punishment, and not for other types of criminal
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sanctions, is that it also means a social and ethical rebuke that society directs
to the perpetrator of the crime. In addition, punishment is at the same time an
incentive and an invitation to everyone to act in accordance with the demands
of society. However, only the punishment, which is determined with respect
to the principle of justice and the principle of proportionality, can be accepted
by the perpetrator as a justified social and ethical rebuke (Sesi¢ 1963, 293-
321).

In other words, only such a punishment can have an educational effect,
both on the perpetrator and on other citizens not to commit crimes, which
further shows that in modern society the retributive component of punishment
is enriched in content through the principle of justice and proportionality.
inextricably linked to prevention.

CRIMINAL CODE OF SERBIA

The Criminal Code of Serbia (CCS) accepts a system of relatively
specific punishments as a way of prescribing punishments, which means that
for every criminal offense, punishment is prescribed within certain limits /
ranges, ie. its lower and upper limits are determined, the so-called special
minimum and special maximum and leaves the court to determine the sentence
within those legal limits. This system of prescribing sentences is considered
the most expedient because it gives the court the opportunity to determine the
sentence in a given case in accordance with the specific circumstances as well
as the principle of legality?.

When prescribing relative penalties, the legislator may act in one of the
following ways when determining the lower and upper limits of punishment
for certain criminal offenses: to prescribe a special minimum and a special
maximum of punishment; to prescribe only a special maximum penalty and in
that case the general legal minimum penalty is applied as a lower limit; to
prescribe only a special minimum penalty, which means that the general legal
maximum of the penalty will be applied as the upper limit, and finally, in this
case not to prescribe a special maximum and a special minimum penalty but
only its type, in which case the penalty would be measured within the limits.
general maximum and general minimum (Stojanovi¢ 1991, 63).

The main characteristic of such a penal system is that the court has very
broad powers in sentencing, which is a consequence of both relatively broad
penal frameworks and the existence of a number of general institutes whose
application allows the court to modify the prescribed sentence, and one of
these institutes is mitigation. . The justification for such a wide range of court

2 Article 54 of the Criminal Code of the Republic of Serbia, "Official Gazette of the
Republic of Serbia", No. 85/2005, 88/2005 - amended, 107/2005 - amended, 72/2009,
111/2009, 121/2012, 104/2013 and 108/2014).
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powers lies in the fact that this is certainly the best way in which the court is
given the opportunity to determine the sentence taking into account all the
circumstances of the case and to practically implement legal provisions on the
purpose of punishment. Judicial sentencing is, as a rule, related to the
individualization of the sentence. According to Professor Zoran Stojanovi¢,
this term can be understood in a broader and narrower sense. In a broader
sense, it is a process that takes place from the election of the sentence to its
imposition, and even during its execution, which means that it includes the
sentencing. In a narrower sense, individualization is one of the principles on
the basis of which punishment is measured, and which primarily implies
getting to know the perpetrator's personality, and the individualization of
punishment understood in this way is rightly criticized today.

In this context, special attention is paid to the presentation and analysis
of the provision of Article 14 of the Law on Amendments to the Criminal
Code, which was passed in 2009, which provides for a ban on mitigation of
punishment for a number of crimes (eight crimes). Mitigation of punishment
is an institute of criminal law which, if the conditions prescribed by law are
met, gives the court the opportunity to impose a sentence below its lower limit,
ie. below the prescribed special minimum of punishment or (only in one case)
the possibility of imposing a milder type of punishment. The existence of this
institute is an expression of the need to harmonize the legal, abstract
punishment with the circumstances of the specific case. Article 62 of the
Criminal Code - General Part of 4 December 1947 also provided for the power
of the court to mitigate the sentence (Deli¢ 2010, 230).

Unlike the Law on Types of Punishments, this provision defined the
mitigation of punishment much more broadly, as the law provided that the
punishment in a specific case can be reduced not only by measure, but also by
imposing a milder type of punishment. According to some authors, it follows
from the given legal provision that in one conditional sense we could talk about
the so-called legal and so-called judicial mitigation of sentence. Legal
mitigation (items 1 and 2) exists in those cases when the sentence is mitigated
in the presence of some of the general grounds for mitigation or release from
punishment and then the court is more bound by law than in the case of judicial
mitigation (item 3) when the mitigation of punishment depends to a much
greater extent on the court's assessment (which of course does not mean that
the court is not bound by law at all) (Lazarevi¢ 2006, 25).

OVERCROWDING IN PENITENTIARY INSTITUTIONS
Overcrowding in prisons is one of the biggest problems of the modern

system of execution of criminal sanctions, which has been dominated by

imprisonment for several centuries. The problem of overcrowding in prisons
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exists all over the world, regardless of the continent and specific countries.
Imprisonment has become a popular way of tackling crime.

Public opinion in most countries supports the frequent imposition of
prison sentences, probably believing that this is the best possible way to
combat various forms of crime. Continuous media reporting on crime also
contributes to that, and thus the image has been created that the commission
of criminal acts is on the rise. This situation is a consequence of the general
retributive policy that believes in imprisonment as the most important, and
tacitly the only measure that can stop crime. That is why it is important to look
at this problem from two angles. The first would refer to imprisonment, which
is the execution of a criminal sanction of a prison character, with an emphasis
on imprisonment, given that the share of other such sanctions in the overall
structure of all criminal sanctions imposed is very small. The second would

concern detention, which is the execution of a detention measure (Ili¢ 2011,
246).

Prison overcrowding as a global problem

As imprisonment has become a common way of solving the problem
of crime all over the world, the number of prisoners has been constantly
increasing. The sudden increase in the prison population can, on the one hand,
be explained by the fact that in modern society, the prevailing idea is that
people are sent to prison primarily to be punished, not to make themselves
better. Overcrowding occurs when there are more prisoners in prisons than the
capacities allow. However, statistics on the total number of prisoners and their
structure conducted by various international organizations for most countries
of the world can serve as a framework for understanding this phenomenon.

Statistics on the number of prisoners in prisons around the world only
confirm that this is a global problem. Since 1980, there has been a steady
increase in the so-called prison population. Unlike countries from other
continents, European countries were characterized by a relatively low closure
rate (expressed by the ratio of the number of prisoners to the total number of
citizens of a country) (Mrvi¢-Petrovi¢ 2007, 133).

However, in recent years, there has been a trend in Europe to increase
this rate and increase the prison population, with a gradual equalization of the
prison rate among different European countries. Thus, when it comes to Great
Britain, the constant growth of the prison population has been recorded since
the 1950s, but it reached its culmination in the 1980s, more precisely in
1988/1989. years, so that in the following years there would be a decline first,
and then an increase in the prison population again. In February 2008, a record
81,861 prisoners were reached. The constant increase in the prison population
is not in line with the declining crime rate that has been present since the mid-
1990s. The importance of the problem of prison overcrowding and the growing
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number of prisoners on the European continent is evidenced by the relevant
Council of Europe Recommendation, which states that these are phenomena
that pose a challenge to prison administrations and the judiciary, both in terms
of human rights and effective prison management. .

The latest eighth edition of the World Prison Population List, published
periodically by the International Center for Prison Studies, only confirms the
decades-long trend of steady increases in the number of prisoners. It is
estimated that over 9.8 million people worldwide are in prisons, most of them
detainees or convicted prisoners. The United States has the largest prison
population quota in the world, 756 per 100,000 inhabitants. Prison
overcrowding is the number one problem when it comes to the US prison
system, regardless of the fact that new prisons are constantly being built (Clear,
Schranz 2011, 139).

Increase in the number of convicted persons in the Republic of Serbia

Overcrowding in prisons is certainly a problem in the Republic of
Serbia as well. The global trend of increasing the prison population in the last
few decades has affected Serbia as well. The increase in the imprisonment rate
has been registered in Serbia since 1991, with the greatest contribution to that
being the imposition of a prison sentence of up to six months, ie. imposing
prison sentences for minor crimes, the so-called criminal offenses of petty
crime. On the other hand, the problem of a large number of detainees should
not be overlooked.

The structure of detainees and persons with alternative measures
imposed in the past two years

Closed persons 20.05.2019. 20.05.2022. %
Decreases/Increases
Detained 2.373 2.941 + 23,93%
Sentenced to prison 13.026 8.820 - 32,29%
Educational measure 91 68 - 25,27%
Juvenile prison 6 9 +50%
Work in the public 371 353 - 4,85%
interest
Probation 18.307 19.290 +5,37%
Total 34.210 31.515 - 7,88%

What we can conclude from the table above is that as the
implementation of alternative measures against the application of punishment
began in Serbia, especially in the segment of opportunities for prosecution,
especially in minor cases, we have an increase in the number of detainees of
23.93%. can be attributed to the increase in crime in general, while on the other

35



hand we have, in the last two years, a decrease in prison sentences by 32.29%,
as well as a decrease in imposed educational measures by 25.27%, and
approximately the same sentences of juvenile imprisonment and suspended
sentences. While on the other hand, we have the constant imposition of
criminal sanctions for work in the public interest by judicial bodies in the last
two years, and even longer, which is essentially an alternative criminal
sanction, which, in our Criminal Code, is provided as a criminal sanction.
sentence, but in terms of purpose, manner of execution, and goals to be
achieved, it is more similar to alternative measures, where it is used as an
alternative measure in many other modern legislations, undeniably caused a
reduction in the number of convicts, which is essentially the only goal®.

SYSTEM OF ALTERNATIVE SANCTIONS AND PROBATION IN
THE REPUBLIC OF SERBIA

Alternative sanctions can take many forms. They can be applied in pre-
trial proceedings, in the stages of trial and sentencing or after sentencing.
Alternative sanctions include penalties in the public interest, which hold
offenders accountable for their actions, and may include fines, probation, and
a wide range of pre-trial, pre-appeal, and post-liturgical alternatives to prison.
Currently in Serbia, the emphasis is on introducing new types of alternative
sanctions - unpaid work in the public interest and time of inspection - and on
mediation, reconciliation and settlement with the injured party, and on
conditional release.

Particularly positive cooperation has been established in connection
with the implementation of the Law on Juvenile Delinquents, which provides
a good basis for building cooperation related to the implementation of
alternative sanctions. In the case of alternative sanctions, it is clear, for
example, that the role of the Institutional Administration is crucial for the
development of strong links with social services (Kosti¢ 2005, 180).

The absence of a clearly focused implementation plan can be somewhat
linked to the Law on the Execution of Criminal Sanctions, which does not
regulate in detail the processes involved in implementing alternative sanctions
or prescribe specific measures to reduce the prison population (eg early release
from prison). supported by electronic surveillance and home curfew).
However, if the goals of introducing alternative sanctions are to be achieved,
they need to be clearly defined and understood by all those involved in their
implementation.

Where prison sentences are imposed for minor offenses and petty
crime, and where the number of prisoners is growing, prison authorities are

® Republic Bureau of Statistics, Convicted adults according to criminal
sanctions, Belgrade, 2015.
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unable to provide the additional resources - neither material nor human -
necessary to successfully combat rising prisons, resulting in prison
overcrowding. In that case, states realize that they are unable to perform their
duty to take care of those they have imprisoned, and the ability of prison
authorities to guarantee basic human rights to prisoners is violated, to work to
rehabilitate prisoners, preparing them for reintegration into society. Where
perpetrators of less serious crimes (minor or so-called petty crime) are given
alternative sanctions, prison authorities' resources can be freed up and they can
work more efficiently with those for whom prison is the only option. This is
in line with Council of Europe Recommendation R (1999) on prison
overcrowding and prison population increase, which recommends that
deprivation of liberty should be seen as a sanction to be resorted to only as a
last resort, when the seriousness of the crime would be any other sanction. or
made the measure inadequate®.

Certain Serbian laws and bylaws, above all the Serbian Penal Code
Reform Strategy, the Criminal Procedure Code, provide a context within
Council of Europe standards, in particular the revised European Prison Rules:
Recommendation Rec (2006), ("EPR"), Recommendation Rec (1992) on
sanctions and measures related to the public interest (hereinafter R (1992),
Recommendation Rec (1997) on staff in charge of implementing sanctions and
measures (hereinafter R (1997) and Recommendation Rec (2000) on
improving enforcement European Rules on Sanctions and Measures of Public
Interest (hereinafter R) (2000) In addition, the implementation and
improvement of the system for the execution of criminal sanctions and the
application of alternative measures and criminal sanctions to alternative prison
sentences is based on the principles set out in international instruments.
Convention on Human Rights, Council of Europe Recommendation Rec
(1999) on prison overcrowding and increasing the prison population
(hereinafter R (1999)), United Nations Standard Minimum Rules on Non-
Imprisonment Measures (Tokyo Rules) and Practice in Other European
Countries. Overall, there is an understanding in Serbia and its system of
execution of criminal sanctions of what is needed to develop an effective
system of execution of criminal sanctions and thus apply a system of
alternative sanctions for criminal offenses, where the application of
imprisonment would not be expedient and adequate. criminal case. Also, there
is good cooperation between the ministries of Serbia and some of the key
agencies that will be involved in the processes of implementation and
implementation of changes in the system of execution of criminal sanctions
and implementation of alternative sanctions, primarily the Directorate for

4 Council of Europe Recommendation on Prison Overcrowding and Increasing Prison
Population No. R (1999).
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Execution of Institutional Sanctions. Labor, Employment and Social Policy,
the Judicial Training Center, the Open Society Fund and UNICEF (Pavlovi¢
2006, 9).

Between the two opposing options - imprisonment and probation -
today there is a whole range of sanctions and measures that can be maximally
adapted to each individual. These measures are united under the name of
alternative sanctions and represent the concept of sanctions and measures
under the auspices of the social community, based on the assumption that the
goals of punishment can be largely achieved in conditions that are less
restrictive than imprisonment. The reasons for striving for a preventive, not a
retributive component of the sentence, among other things, lie in the negative
effects of the prison sentence on the convict, his family and the community.
The negative effects of imprisonment for a convict are, above all:

* Permanent marking as a criminal;

* Separation from family;

* Dissolution of schooling, and job loss, as well as difficult finding a
new job;

 Within penitentiary institutions, problematic prisoners are very badly
affected;

* All of the above increases the chances of committing a crime again -
recidivism (Vasiljevi¢-Prodanovi¢ 2011, 511).

The introduction of alternative sanctions in our criminal system is
therefore fully in line with modern European trends in the field of penal policy
and the need to establish common principles on criminal policy among the
member states of the Council of Europe. The precondition for the practical
application of alternative sanctions was the adoption of adequate legal
regulations, which was done in Serbia in 2006 with the adoption of the
Criminal Code and the Law on the Execution of Criminal Sanctions. In order
for alternative sanctions to be adequately applied in court practice, appropriate
organizational preconditions are necessary. That is why the Ministry of
Justice, in cooperation with the OSCE Mission to Serbia and the Council of
Europe Office in Belgrade, worked first on drafting and now implementing the
Strategy for Reforming the Institutional Sanctions Enforcement System and
Implementing Alternative Sanctions, the main points of which are: training of
commissioners and creation of conditions for their work, professional training
of judges and prosecutors, formation of a coordination body and creation of
material conditions for full implementation of alternative sanctions and
sensitization of public opinion.

Positive effects of effective implementation of alternative sanctions:

* Negative effects of imprisonment are avoided (Separation from
family, dropping out of school, loss of job, negative impact of other prisoners);
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* The community is given a more active role in the criminal justice
system;

* The community receives immediate benefits in the form of free labor
for convicts;

* Reintegration of convicted persons into a free society is carried out
efficiently and publicly;

» Conditions are created for eliminating or mitigating the damage
caused to the victim of a criminal offense or his / her reconciliation with the
convict;

* Social stigma of convicts is reduced;

* The prison population is declining, resulting in lower costs and
segregation from the community.

After the amendment of the Law on Execution of Criminal Sanctions,
key acts were adopted that further define the implementation of alternative
sanctions, including:

* Rulebook on Execution of Probation with Protective Supervision;

* Rulebook on Execution of Labor Penalties in the Public Interest.

The principles defined by the Rules of Procedure in the public interest
and suspended sentences with protective supervision are as follows:

* Guaranteeing respect for the human dignity, rights, freedoms and
privacy of the convict and his family;

* Prohibition of discrimination based on race, color, sex, language,
religion, political or other beliefs, national and social origin, property status,
birth, education, social status or other personal characteristics
(Konstantinovi¢-Vili¢, Sokovi¢ 2007, 3).

WORK IN THE PUBLIC INTEREST

Punishment of work in the public interest means free socially useful
work, which does not serve to make a profit, with the aim that the convict
develops a more responsible attitude towards society and the consequences of
his actions. Work in the public interest has been included in our Criminal Code
due to numerous positive experiences of other countries, as well as due to the
position of our theory that it is justified to introduce this sanction in our
legislation as well. Working in the public interest in Serbia can only be
imposed as the main punishment, but that does not change its basic meaning -
to be an alternative to imprisonment. The court may impose a sentence of
community service in the case of a criminal offense punishable by up to 5 years
in prison or a fine, which in our criminal law is essentially a minor offense,
although in our Criminal Code there is no division into lesser and more serious
criminal offenses, but it is determined that more serious criminal offenses are
those illegal offenses for which a prison sentence of a longer duration, from
five years and longer, is prescribed. Reciprocally, they would conclude that all
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crimes punishable by less than 5 years in prison or a lesser criminal sanction,
such as a fine, work in the public interest or revocation of a driver's license,
are less serious crimes. It is also necessary for the perpetrator to accept this
sanction, because according to relevant international acts, forced labor is
prohibited as a criminal sanction (Tolefson 2012, 252).

Work in the public interest must meet 3 conditions:

* That it is useful for society;

* That it does not offend human dignity;

* Not to be done for profit.

The type and duration of work in the public interest is determined by
the court, and the specific type of work and the manner of its performance are
determined by the commissioner, taking into account the abilities, professional
knowledge and health condition of the convicted person. The minimum
sentence of work in the public interest is 60 hours, and the maximum is 360,
and the time for execution of the determined number of hours is from one to
six months, with a maximum of 60 hours in one month. The penalty of work
in the public interest can be applied to both employed and unemployed
persons. Employees work during their free time, and the unemployed at any
time (Vasiljevi¢-Prodanovi¢ 2012, 35).

PROBATION WITH PROTECTIVE SUPERVISION

Probation with protective supervision, means monitoring the behavior
of the convict at large during the probation period with the provision of
necessary assistance and protection to achieve the purpose of this sanction.
Conditional sentence with protective supervision is a combination of elements
of the continental and Anglo-Saxon type of conditional sentence. In the basic
form of a suspended sentence, the attitude towards the convict is passive and
static. Through protective supervision, active actions are taken, which provide
assistance and protection to the convict, and at the same time he is supervised
in order not to commit a new crime. Probation with protective supervision is
imposed in cases where there is a certain suspicion of the perpetrator and his
ability to refrain from committing criminal offenses, if he were left to himself
as in ordinary probation. That is why the active action of the commissioner is
necessary in the realization of protective supervision.

The Criminal Code provides for a diverse register of obligations, and
that is why protective supervision is a measure that also includes the protection
of the convicted person and supervision over him. The employer has the right,
in accordance with general regulations, to obtain compensation for damage
caused by the work of the convicted person. If the convict does not fulfill his
work obligations or grossly neglects them (he is late for work, leaves it, is
unjustifiably absent, intentionally puts himself in a state of reduced working
capacity, intentionally damages his means of work, does not respect the
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organization and manner of work, other employees and users), the employer's
representative must inform the trustee (Tumz, Svenenhojs, Gandini 2006, 4).

The security surveillance defined in the following 10 points would look like
this:

* Reporting to the body responsible for performing supervision within
the deadlines set by that body;

* Training of perpetrators for a certain profession;

* Accepting employment that corresponds to the abilities of the
perpetrator;

« Fulfilling the obligations of family support, custody and upbringing
of children and other family obligations;

* Refraining from visiting certain places, bars or events, if this may be
an opportunity or incentive to re-offend,

* Timely notification of change of residence, address or place of work;

* Abstinence from drugs or alcohol;

* Treatment in an appropriate health institution;

* Visiting certain professional and other counseling centers or
institutions and following their instructions;

* Elimination or mitigation of the damage caused by the crime, and
especially reconciliation with the victim of the crime (Ignjatovi¢ 2011, 41).

In choosing the obligations that the convict should fulfill within the
protective supervision and determining their duration, the court will take into
account especially the circumstances related to the perpetrator's personality
(his age, health condition, inclinations, habits, motives, motives, conduct, after
the crime, previous life, personal and family circumstances, conditions for
fulfilling the imposed obligations, etc.). In addition to the length of protective
supervision, the court also determines the probation time of the convict, or the
time of probation. Depending on the court's decision, these two decisions may
have the same duration, and it is possible that the supervision lasts shorter than
the review. The court may shorten or revoke protective supervision if it finds
that its purpose has been fulfilled, regardless of the fact that the time of
verification is still ongoing. Also, the court may cancel certain obligations of
the convict and may replace certain obligations with others. In case the
conditionally convicted person does not fulfill the imposed obligations, the
court may warn him, replace the imposed obligation with another, extend the
duration of the obligation or revoke the conditional sentence (Sokovi¢ 2011,
215).
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TRUST SERVICE

The execution of sanctions, imposed as an alternative to prison
sentences, is performed by the Commissioner's Office in Serbia. It operates
within the Department for Treatment and Alternative Sanctions at the
Directorate for the Execution of Institutional Sanctions of the Ministry of
Justice. The ordinances on protective supervision and work in the public
interest regulate in detail the actions of the commissioner in monitoring the
execution of the convicted person's obligations. The Trust Service will become
an independent service within the Ministry of Justice with stable trust of
judicial bodies in its work, it will be able to increase the security of the social
community and the degree of successful reintegration of convicts.

The Commissioner is appointed by the Director of the Administration
for the Execution of Institutional Sanctions on the proposal of the Head of the
Department for Treatment and Alternative Sanctions, who takes into account
the personal characteristics and needs of the convict. The powers of the
commissioner provide for the establishment and maintenance of contact with
the convict, while respecting the principle whose essence is to limit the rights
of the convict only to the extent necessary to achieve the purpose of the
sentence. He cooperates with the competent court, internal affairs body,
employer and other institutions, organizations and associations, has the right
to request data and inspect official records and other documents relevant to the
execution of a suspended sentence with protective supervision, or to perform
work in the public interest. . After the execution of the sentence, the
Commissioner is obliged to submit the file on the execution of the sentence to
the Department for Treatment and Alternative Sanctions, and then the
Department for Treatment and Alternative Sanctions submits the notification
on the execution of the sentence to the court. Records are kept and kept in the
Department of Treatment and Alternative Sanctions, and consist of:

* Registry book (contains basic formal information on the verdict, the
convict and the sentence itself);

* Dossiers kept individually for each convict (in addition to formal
data, it also contains a program of protective supervision / work, a finding of
the commissioner, a list of monitoring the execution of the sentence and
prescribed reports).

Supervision over the execution of alternative sanctions and the work
of the Trust Service is performed by the Department for Supervision at the
Directorate for the Execution of Institutional Sanctions of the Ministry of
Justice. Control over the execution of alternative sanctions is performed by the
Commission formed by the Committee on Justice and Administration of the
Assembly of Serbia and the Protector of Citizens (Sokovi¢ 2011, 215).

The trust service should be developed through:

1. Improving personnel, organizational and program bases;
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2. New normative framework, namely:

» Amendments to the Criminal Procedure Code, the Criminal Code and
the Law on Execution of Criminal Sanctions;

* Adoption of a special law on the competencies and work of the
Commissioner's Office with accompanying bylaws, which was done in 2014
with the adoption of the Law on Execution of Extrajudicial Sanctions and
Measures.

These changes will enable the Trustee Service to provide professional
assistance to the competent state bodies, such as:

« In pre-trial proceedings - at the request of the prosecution or the court
in the proceedings of supervision and reporting on the execution of measures
or obligations imposed by the prosecutor on the suspect as a condition on the
fulfillment of which the suspension of criminal proceedings depends;

* In criminal proceedings - at the request of the court, makes the so-
called. a pre-sanction report, which should help the court determine an
adequate criminal sanction for the defendant. The report contains data on the
family, health, education, work and property status of the defendant, as well
as the so-called assessment of the defendant's risk, ie assessment of the degree
of danger that the defendant poses to the community and assessment of the
degree of danger that the defendant will repeat / continue to commit criminal
offenses;

* In summary proceedings and proceedings for the imposition of
criminal sanctions without a main trial - preparation of a report before the
imposition of sanctions in proceedings for minor crimes and for which it is
possible to impose alternative sanctions;

* In the procedure of execution of existing sanctions - cooperation with
treatment services in institutions for execution of institutional sanctions in the
application of conditional release, preparation of the convict for release from
punishment and in post-penal reception of the convict;

* In the process of executing new alternative sanctions and measures -
supervision over the fulfillment of obligations from the court decision ordering
house arrest, stay in a "halfway house", electronic monitoring (Mrvi¢-Petrovié¢
2010, 89).

CONCLUSION

In some judicial systems, the application and enforcement of
alternative sanctions is the responsibility of separate probation services. In
other systems, as was the case in Serbia until 2014 (although the long-term
goal was to establish a separate independent service), prison authorities were
in charge of both imprisonment and the application of alternative sanctions.
However, with the adoption of the Law on Execution of Extra-Institutional
Sanctions and Measures, the issue of execution of alternative measures and
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extra-institutional sanctions was resolved in a good way, and the above-
mentioned service was constituted, the so-called The trustee service, for the
implementation of the mentioned law, and the implementation and execution
of measures to alternative prisons in the best possible way. First of all, it is a
good way to eliminate the inequalities that existed, where we had that in such
circumstances, where senior prison officials are tasked with applying prison
and alternative sanctions, they can use their knowledge of prison conditions
and design the work and development of non-prison. sector. Senior officials
have a special role to play in ensuring that the prison is never overused. For
example, they may draw the attention of the public and parliament to the
consequences of prison overcrowding and a lack of resources to care for large
numbers of prisoners. It is therefore a key responsibility of prison authorities
to make it known to legislators, the judiciary and the public that prison is a
place to be used only as a last resort, in cases where there is no other reasonable
solution. In all other cases, it should be possible to apply alternatives to
imprisonment, especially when it comes to crimes that are exhaustively
provided in the Criminal Code as minor crimes, for crimes of negligence,
primary perpetrators of crimes, situational perpetrators of crimes, and
perpetrators of trivial crimes.

In the last few years, approximately 53,000 prison sentences have been
imposed in the Republic of Serbia, of which 65.3% are for one year. Given
how many more prison sentences have been imposed in the range of 1-3 years,
it can be assumed that over 70% of prison sentences could have been replaced
by some of the alternative sanctions. Unfortunately, that was obviously not
done. In the end, we hope that this work will influence the consideration of
such penal policy, especially for criminal offenses, and accelerate new
research and new types of alternative sanctions and measures, and improve the
ways and methods of their application, and improve implementation in our
new penal policy.
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Abstract

In the scientific paper subject of analysis are the types of funds for securing
claims, comparatively in the legal systems of North Macedonia, Kosovo and
Montenegro. For that purpose, the following types of means for securing the
claims are considered: lien on real estate, lien on movables, preliminary
measures, temporary measures and transfer of ownership and transfer of rights
- fiduciary transfer of the right of ownership. The means for securing the
claims are actions determined by law of the court, the parties and other subjects
in the security procedure that aim to ensure the fulfillment of the creditor's
claim in a certain legal relationship. Regarding the type of means for securing
claims, the rule numerus clausus applies, which means that only means
determined by law can be determined. In the three legal orders under
consideration there is an identity of the types of means of securing claims.

Key words: securing claims, preliminary measures, interim measures,
fiduciary transfer of ownership, lien on real estate.

INTRODUCTION

The means for securing the claims are systems of actions of the court
determined by law (and in certain cases of the notary public and the
enforcement agent), the parties and other subjects in the procedure for securing
the claims which forcibly or voluntarily provide legal protection of the claims,
or other rights or legal relations of the creditor towards the debtor, which in
their content are more limited than the protection that is realized in the
procedure for enforcement and whose purpose is to create conditions for the
future realization of the claims.

In the security procedure, the court can determine only one of the
means determined by law. This legal rule is the specificity of the means of
securing the claims, ie their exclusivity.
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The means of securing claims are usually enforced because they are
determined and enforced independently of the debtor's will. As an exception,
certain means of securing claims are voluntary means of securing, such as
securing by transfer of ownership of objects and transfer of rights.®

In the civil doctrine there is a division of the means for securing the
claims of personal legal means for securing the claims, real legal means for
securing the claims and executive means for securing the claims. Personal
legal remedies for securing claims are also called personal or obligation legal
remedies for securing claims and strengthen the existing claim in the sense that
the debtor's obligation is strengthened or its obligation is extended to other
persons. These security measures actually create an additional obligation that
is a function of the obligation being secured. The role of this obligation is
secondary and depends on the legal fate of the basic obligation (the obligation
that is provided).

Real legal remedies for securing claims are characterized by
establishing a real right on a certain item of the debtor or a third party. They
are also called real means of securing claims, because they constitute a real
right so that the creditor can be charged from a certain item.

Enforcement legal remedies for securing claims are securities that have
the capacity of an enforceable title or a final decision for enforcement. An
enforceable title or an enforced document is an individual legal act, a public
document, which as a rule is the result of a previous cognitive procedure
(litigation, non-litigation, administrative, criminal procedure, etc.) which
authoritatively and unequivocally determines the existence of the creditor's
claim, his arrival and the identification of the parties in the enforcement
procedure.®

MEANS OF SECURING CLAIMS IN LEGAL SYSTEM OF REPUBLIC
OF NORTH MACEDONIA
In Macedonian law, the rule numerus clausus applies to the type of
means of securing claims, which means that only means of securing
determined by law can be determined.
The Law on Securing Claims defines several types of means for
securing claims, as follows:
e Pledge of real estate;
e Lien on movables;
e Preliminary measures;

5 Janercku, Apcen u 3opocka — Kamunoscka, Tatjana. 201 1. Iparancko npoyecto npaso, knuea
mpema, H3epuino npaso. Cxomje: IlpaBen ¢axynrer Jycrunnjan [Ipsu — Cxomje, 195-197.

6 JTa6osuk — Anacracoscka, Jagpanka u [aspuosuk Henan. 2008. ,,JINUHO IPaBHU U CTBAPHO TTPABHU
cpencTBa 3a 00e30enyBarme Ha obapyBamata“: JlenoBHo npaso, maj, 2008: 136-166.
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e Temporary measures and
e Transfer of ownership and transfer of rights.

The Law on Securing Claims provides the possibility for certain
security measures to be prescribed by another law. In that sense, for example,
the Law on Copyright and Related Rights prescribes special temporary
measures for securing copyright and related rights that are adapted to the
nature of these rights and the specifics of the needs for their provision. Thus,
for example, at the proposal of the right holder, temporary security measures
may be determined, and in particular: to seize, to exclude from circulation and
to keep samples, means, equipment and documents related to them; to prohibit
actions of possible injuries or their continuation and to adopt other similar
measures.

The same is the case with the Law on Industrial Property. Thus,
according to Article 313 of this Law, the person who can file a lawsuit for
violation of his rights determined by this Law, if he submits evidence that will
make it probable that his right has been violated or will be violated, the court
may determine temporary measures to secure its requirements, namely: to
prohibit all acts of injury and their continuation, to seize, to exclude from
circulation and to keep samples, means, equipment and documents related to
them and to bring other similar measures.

The Family Law also provides for temporary measures to provide for
the maintenance of joint children and to entrust them with custody and
upbringing, as well as for the maintenance of the spouse, which may be
determined during the divorce or annulment proceedings, as well as in
paternity and maternity disputes. This law also provides for special temporary
measures for protection from domestic violence and regulates a special
procedure for imposing a temporary measure for protection from domestic
violence.

Mortgage collateral is one of the most effective and commonly used
means of securing a creditor's monetary claims. The court pledge of real estate
is used as a means of securing a monetary claim of a creditor who has an
enforcement document which in an unquestionable and authoritative way has
determined the existence of his claim. Given that the creditor has an
enforcement document that establishes the existence of his monetary claim, he
can immediately request enforcement to collect his claim.

The court lien on securing a monetary claim can also be based on
movable items. In this case, too, the security procedure is initiated by the
creditor with a security proposal.

The previous measures are legally determined means for time-limited
security of the creditor's claim in a period when there is already a qualified
document that determines the claim, but which has not yet become final or
enforceable, and the danger that it will be frustrated or will significantly
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complicate the realization of the claim. With a precautionary measure, only a
monetary, but not a non-monetary claim of the creditor can be secured.

Interim measures are means for securing a time-limited effect (until the
final settlement of the relationship between the parties with a final and
enforceable decision) which, as a rule, are determined if the existence of the
claim becomes probable, as well as if the danger becomes unlikely that without
such a measure the debtor will thwart or significantly impede the collection of
the claim, or that the measure is necessary to prevent the use of force or the
occurrence of irreparable damage that is imminent. Interim measures can
provide monetary and non-monetary claims.’

Securing claims by transferring ownership of objects and transferring
rights is legally regulated in the Law on Securing Claims (Articles 43-64).
With this means of securing claims, both monetary and non-monetary claims,
i.e., liabilities can be secured. The security is realized in a way that one or both
parties, i.e., the creditor and the debtor can request from the court to determine
a hearing at which they will enter in the minutes the agreement of the parties
for securing the creditor's claims, whereby the debtor transfers the ownership
of a case. of the creditor, so that the object, unless otherwise agreed, remains
in the possession of the debtor (constitutum possessorium), or for that purpose
the debtor transfers some right to the creditor. It should be noted that such
security instead of the debtor can be given by a third party who is not a debtor
of thg claim that is secured, ie collateral can be provided to settle another's
debt.

This way of securing the claims, by transferring ownership of the
objects or by transferring ownership of the rights creates a relationship of trust
between the creditor and the debtor. In the case of the transfer of ownership of
the objects, the creditor acquires the right of ownership, and in the case of the
transfer of a right, he acquires in full the right transferred to him on the basis
of an agreement concluded with the debtor.® Unless otherwise specified in the
agreement, the debtor is authorized to continue using the object whose
ownership has been transferred to the creditor, and the creditor must not
alienate or encumber the object. In the obligatory-legal sense, the position of
the creditor as an owner to whom the property has been transferred, ie as a

7 Janesckn, Apcen u 3opocka — Kamuioseka, Tatjana. 201 1. T'pafalcko MpoOIECHO TPaBo, KHATA
Tpeta, M3BpmHo npaso. Ckomje: [Ipasen dakynrer Jyctunujan [1psu — Cromje, 195-224.

8 Janescku, Apcen: ,,06e36e1yBambe Ha MOGAPyBaKwATa CO MPEHOC HA COTNICTBEHOCT Ha MPEAMETH 1
IPEHOC Ha IpaBa crope]] 3akOHOT 3a 00e30eayBame Ha mobapyBamaTa“: 1-23.
https://www.akademik.mk/wp-content/uploads/2014/06/Prof.d-r-Arsen-Janevski-Obezbeduvane-na-
pobaruvanata-so-prenos-na-sopstvenost-na-predmeti-i-prenos-na-prava-spored-Zakonot-za-
obezbeduvaene-na-pobaruvanata.pdf.

® Jamescku, Apcen. 2000. ,,OUIyNUjapHIOT MPEHOC HA TIPABOTO HA COTICTBEHOCT KAKO CPEJICTBO 3a
00e36enyBame Ha nmodapyBamara Ha JoBepurenure”. JlenoBHo mpaso, 6poj 1, Yacomuc 3a Teopuja u
npaxTuka Ha npasoto, Cxomje, 107-134.
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holder of a right that has been transferred to him for security, is related to the
agreement (court settlement). If the creditor alienates or encumberes the object
even though he was not allowed to do so, such alienation or encumbrance does
not produce legal effect and he will be liable to the debtor for the damage
caused to him. 0

MEANS OF SECURING CLAIMS IN THE LEGAL SYSTEM OF
KOSOVO

The rules for securing the claim in civil proceedings in the legal system
of Kosovo are enshrined in the provisions of the Law on Contested Procedure
(art. 296 — 318; henceforth “LCP”). The LCP contains provisions that regulate
two types of measures for securing the claim in three distinct types of civil
proceedings. Therefore, as we will elaborate infra, these two legal measures
for securing the claim are:

e Security measures and
e Interim measures (art. 296(1) and 306(1) LCP).

Prior to the LCP, these measures were included in the provisions of the
former Law on Executive Procedure (Official Gazette of SFRY, No. 20/1978)
which was replaced by the new Law on Enforcement Procedure in 2008
(Official Gazette, No. 33/15 July 2008). In 2012, the new Law on Enforcement
Procedure (Official Gazette, No. 3/31 January 2013, (henceforth: “LEP”’) was
enacted, which repealed the previous legal acts in this field, including the Law
on Executive Procedure (Official Gazette, No. 33/15 July 2008). With the
entry into force of the LCP, the legislature has introduced some novelty by
recognizing that the Interim measures for securing the claim in civil
proceedings application for securing the claim should be done in the contested
procedure by the court which acts according to the claim in the first instance.
The intention of the law is, however, to equip those who apply for security
measures with the legal mechanisms against the other party (defendant) whose
intention is to make recognition of the rights of the plaintiff impossible.!*

The following security measures may be imposed for securing the
demand for money:

e The prohibition of the opponent of the insurance to alienate,
e Conceal, encumber, or dispose of the certain property of sufficient
value to secure the claim of the insurance proposer. This prohibition
has to be registered in the relevant public register,

10 Riabchynska Anastasia. 2020. ,, Fiduciary Transfer of Ownership for Security Purposes & Retention
of Ownership by a Seller”. Krakowskie Studia Matopolskie, no. 3 (27), 107-124.
https://czasopisma.marszalek.com.pl/images/pliki/ksm/27/ksm2708.pdf.

11 Haxhi, Xhemajli. 2020. “Internim measures for securing the claim in civil proceedings in Kosovo™.
Balkan Social Science Review Vol.16, December 2020, 21-39.
file://IC:/Users/Aneta/Downloads/3977-Article%20Text-6624-1-10-20201223%20(2).pdf.
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e The preservation of the property to which the prohibition from the
point above-mentioned concerns the court in its deposit, when there is
a possibility for such a thing, or by giving possession to the insurance
proposer or a third person,

e Prohibiting the debtor of the insurance opponent from fulfilling the
request or handing over the item, as well as forbidding the insurance
opponent from accepting the item, realizing the request, or disposing
of it,

e Foreshadowing the right of pledge on the immovable property of the
insurance opponent, or on the right registered in the immovable
property, up to the value of the main claim, with procedural and interest
expenses, for which the judgment has been given which is still has not
been made executable. The ruling imposing the security measure is
sent to the insurance opponent, the debtor of the insurance opponent,
and when the case is the relevant public register. The security measure
is considered applied at the moment when the ruling is delivered to the
insurance opponent or his debtor, if it has been delivered to the latter,
or to the relevant public register, depending on which of these three
delivery dates is earlier in terms of time. (Law on Contested Procedure
of Republic of Kosovo, no.03/L-006, article 299).

Regarding the security of claims which are directed towards a certain
thing or towards a part of it, point ¢ of this paragraph has foreseen the
imposition of a measure of prohibition for the opponent of the security to
perform any action, which may damage the part of the property to which the
claim is directed, and also the security opponent may be assigned the security
measure to be ordered to demonstrate specific actions necessary to
preserve the thing or property or to maintain the actual situation of such
circumstances.*?

The court may determine the measure through which it authorizes the
security proposer to carry out certain activities against the object of the
opponent or his certain property, in order to maintain the existing situation or
to prevent the damage of the objects or property of the opposing party to the
insurance. Thus, as a security measure has provided the prohibition of the
insurance opponent to perform certain activities, the same order to perform
such activities, in order to maintain the existing situation or prevent damage of
the opposing party.3

12 Bionda Rexhepi, 2021 ,,Civil procedure on securing a claim in the Republic of Kosovo®, SEEU
Review Volume 16 Issue 1: 124-138, https://www.sciendo.com/article/10.2478/seeur-2021-0010.

13 Zogaj, Albert., Leku, Zenel., Totaj, Valon., Hasanpapaj, Bardhyl., & Cunniff, Michael, Manual pér
Zbatim té Procedurés Kontestimore. Gjetur né Késhilli Gjygésor i Kosovés, 2019,
https://www.gjyqgesori-rks.org/wp
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MEANS OF SECURING CLAIMS IN THE LEGAL SYSTEM OF
MONTENEGRO

Securing of claims ruling in legal system of Montenegro shall be
adopted by the court, and securing of claims shall be enforced, depending on
the type and character of a dispute, by the court or public enforcement officer.

Securing of claims ruling shall include the decision on collateral, a
brief description of legal reasons for adoption of the petition for securing of
claims and notice whether a complaint withholds the enforcement of the ruling
and legal remedy notice.

The following may be used as collateral:

e Security interest on immovable property on the basis of an enforceable
document;

e Security interest on immovable property and movable assets on the
basis of the agreement of the parties;

e Previous measures and

e Interim reliefs.

Securing of claims shall not be allowed against assets and rights that in
accordance with this Law or other law cannot be subject to enforcement.

A court that is competent based on a petition of the security petitioner
shall be competent for ordering of securing of claims ex officio, unless
otherwise prescribed by the law.

According to law in security interest on immovable property on the
basis of enforceable document, a court at the territory of which an immovable
property that security interest is to be registered on is located shall be
competent to decide on the petition for securing a monetary claim by creating
a security interest on immovable property. The administration authority
competent for registration in the immovable property cadaster shall be
competent to enforce securing of claims.

On the basis of an enforceable document concerning a monetary claim,
a security petitioner shall be entitled to request securing of that claim by
creation of security interest on immovable property of the security contester.
Security interest on immovables shall be created by registration in the
immovable property cadaster. When registering a security interest in the
immovable property cadaster, enforceability of a claim for which a security

content/uploads/reports/72001_MANUAL_PER_ZBATIM_TE_PROCEDURES_KONTESTIMORE.
pdf.
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interest is allowed for shall be stated. If a security petitioner, prior to
enforceability of the claim, has already acquired a security interest for that
claim in the same immovable property on the basis of a contract or if pre-
registration is allowed, the court shall, at the petition of a security petitioner,
order the registration of enforceability of the claim in the immovable property
cadaster. If a security contester is not registered in the immovable property
cadaster as the owner of immovable property, a security petitioner shall be
obliged to submit together with the petition for securing of claim a proof that
he initiated before the administration authority competent for registration of
rights in the immovable property cadaster the procedure for registration of the
change of the ownership right on the basis of a document regarding ownership
of security contester.

According to law in security interest on immovable property and
movable assets on the basis of agreement between parties, court at the territory
of which the immovable property is located shall be competent to decide on
the petition for securing a monetary claim by creating security interest in
immovable property on the basis of agreement between parties. The
administration authority competent for immovable property cadaster shall be
competent to enforce securing of claims. A court at the territory of which a
movable asset is located shall be competent to decide on the petition for
securing a monetary claim by creating security interest in movable asset on the
basis of agreement between parties.

In law of Montenegro to determine previous measures, a court that
would be competent for enforcement on asset over which the securing of claim
is proposed shall have territorial jurisdiction to decide on the petition for
securing of claims by previous measure.

A previous measure shall be ordered on the basis of a decision
concerning the monetary claim, which has not become final and non-
appealable or has not become enforceable, if the security petitioner makes
probable a danger that without such a security the satisfaction of the claim
would be prevented or significantly hampered. Previous measure may be
ordered on the basis of a payment order issued on the basis of a bill of exchange
or cheque.

The court shall order the following as previous measures:

e Taking inventory of movable assets and

e Prohibition imposed on a debtor of the security contester to satisfy the
security contester’s claim or to deliver the assets, as well as prohibition
imposed on the security contester to collect the claim, to receive the
assets and to dispose of them.

Prohibition imposed on a bank to pay out from the security contester’s
account to the security contester or third person, based on the order of the
security contester, the monetary amount that a previous measure has been
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determined for. Pre-registration of security interest in the immovable property
of the security contester or in the right registered in the immovable property.
The court may, at the proposal of the security petitioner, order, taking into
consideration circumstances of the case, two or more previous measures, if
necessary to do so.

Interim relief for securing a monetary claim may be ordered if the
security petitioner made the existence of claim probable and the danger that
without such a measure the security contester shall prevent or significantly
hamper the collection of claims, by divesting of, concealing, or disposing of
his property or assets. Security petitioner does not have to prove the danger if
he makes probable that by the proposed measure the security contester would
suffer only insignificant damage. It shall be considered that danger exists, if a
claim should be satisfied abroad.

For the purpose of securing a monetary claim, any measure that
achieves the purpose of such a security may be ordered, and especially:

e Prohibition imposed on the security contester to dispose of movable
assets, as well as safekeeping of such assets;

e Prohibition to dispose of and encumber shares or holdings in a business
organization, with the registration of prohibition in the relevant
registry;

e Prohibition imposed on the security contester to divest of or encumber
his immovable property or property rights registered on the immovable
property in the immovable property cadaster for his benefit, with the
registration of prohibition in the immovable property cadaster;

e Prohibition imposed on a debtor of the security contester to satisfy the
security contester’s claim or to deliver the assets, as well as prohibition
imposed on the security contester to receive the assets, to collect the
claim, and to dispose of them;

e Order to a bank not to make payments from the security contester’s
account to the security contester or third person, based on the order of
the security contester, the monetary amount that an interim relief has
been ordered for.

For the purpose of securing a non-monetary claim, an interim relief
may be ordered, if the security petitioner made probable the existence of claim
and danger that the satisfaction of claim shall be otherwise prevented or be
significantly hampered. Interim relief may be ordered also when a security
petitioner makes probable that the measure is needed in order to prevent the
use of force or occurrence of irreparable damage.

For the purpose of securing a non-monetary claim, any measure that
achieves the purpose of such security may be ordered, and especially:
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e Prohibition to divest of and encumber movable assets that the claim
relates to, as well as safekeeping of such assets;

e Prohibition to divest of and encumber shares or holdings in a business
organization that the claim relates to, with the registration of the
prohibition in the competent public records;

e Prohibition to divest of and encumber immovable property that the
claim relates to, with the registration of prohibition in the immovable
property cadasters;

e Prohibition to the security contester to take activities that may incur
damage to the security petitioner, as well as prohibition to make
changes on assets that the claim relates to;

e Prohibition imposed on a debtor of the security contester to deliver to
the security contester the assets that the claim relates to;

e Payment of wage compensation to an employee during the dispute
regarding illegality of the decision on termination of employment, if it
is necessary to do so for his subsistence and subsistence of persons he
is obliged to support in accordance with law.

The Montenegrin legal system also regulates the fiduciary transfer of
property rights. 1°

CONCLUSION

According to the elaboration in this scientific paper, it can be
concluded that the legal systems of the Republic of North Macedonia, Kosovo
and Montenegro are legal systems in which there are identical types of means
for securing the claims of creditors. This is primarily due to the similarity and
closeness of the three legal systems.

Specifically, the lien on real estate, the lien on movables, previous
measures, interim measures and the fiduciary transfer of ownership, ie the
transfer of ownership of objects and the transfer of rights as types of means of
securing claims exist in the three legal systems which are elaborated in this
paper. Their content is identical in the three legal orders.

In the three legal systems, the means of securing claims are not
regulated in a single law, but are regulated in several laws in national law.
They are prescribed in detail, ie their content, the manner of application, the
documents that need to be provided for them, etc., are concisely edited. This
is quite logical if we take into account that the means of securing claims

14 Law on enforcement and securing of claims (Official Gazette of Montenegro, 36/2011 of 27 July
2011), https://wipolex.wipo.int/en/text/288661.

15 Google. 2022. ,Montenegro — Fiduciary transfer of ownership as a means of securing receivables*.
Last modified June 5, 2022. https://doklestic.law/2019/06/18/montenegro-fiduciary-transfer-of-
ownership-as-a-means-of-securing-receivables/.
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encroach on the property of debtors. Therefore, it is logical to prescribe them
in detail, because they play an important role in the functioning of any legal
order.
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Abstract

Enforced disappearances are not isolated phenomena. Although the right not
to be subjected to enforced disappearance is recognized by international
conventions, still there is a lack of their implementation and lack of proper
mechanisms for systematic efforts towards eradicating enforced
disappearances. This paper will elaborate the never ending issue for
developing successful mechanisms and enforcing investigations in cases of
disappearances in transnational context. Ratification of international
conventions are not enough for combating enforced disappearances having in
mind the new sophisticated forms and the pandemic which significantly
slowed the investigations and searches for disappeared persons. Furthermore,
the paper will support the arguments that raising awareness about enforced
disappearances, implementation of international mechanisms as well as
enhancing national legislation in ending impunity and conducting proper
investigations will provide for due process of law and obtaining the ‘right to
truth’ to the victims of enforced disappearances and their families.

INTRODUCTION

In order to eliminate the acts of enforced disappearances, the United
Nations wanted to create an effective mechanism for monitoring of these cases
in form of the Committee for Enforced Disappearances and the UN Working
Group on Enforced or Involuntary Disappearances (WGEID). For the
purposes of this papers, only the reports of the WGEID were analyzed through
the mechanism which the Group proposes for successful dealing with the
sophisticated cases of enforced disappearances in context of transnational
transfers which often include extraterritorial abductions and renditions.

This paper mainly focuses on the impunity as a main obstacle for
dealing with the cases of enforced disappearance. The WGEID in many
occasions has reiterated that impunity can have a multiplying effect, which
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causes additional suffering and anguish to the victims and their families. This
means that the international community should not stand neutral in the face of
such suffering.

Additionally, the paper presents the arguments that the successfulness
of these mechanisms depend in great deal in the cooperation of states and their
will to change national legislation in order to combat against enforced
disappearances.

HISTORICAL OVERVIEW OF ENFORCED DISAPPEARANCES

Enforced disappearances are not unknown phenomena in the
international human rights law. The term ‘enforced disappearances’
(desapararicion forzada) was introduced by Latin American NGOs to
encapsulate a phenomenon that occurred in South America in the second half
of the 20"  century (ECOSOC 2002). For some authors this term is ‘a
euphemism’ for describing a series of severe human rights violations. The first
documented use of enforced disappearance was pursuant to the Nacht und
Nebel (Night and Fog) Decree declared by the Nazi regime in 1941. Under the
Decree, perceived members of resistance movements in occupied territories
were arrested and secretly transferred to Germany ‘in the blackness of night’.
Persons arrested and transferred to Germany were held incommunicado in
cruel and inhuman conditions, prosecuted without due process and were
frequently sentenced to death and executed (Anderson 2006). In those cases,
Adolf Hitler ordered the transfer of people who were deemed dangerous for
the security of the Third Reich to the concentration camps in Germany.
Vanishing without leaving a trace and providing information was thought to
be an appropriate measure for the intimidation of the potential enemies of the
Reich.

Enforced disappearances were later used as a systematic policy of State
repression starting in Guatemala and Brazil in the 1960s and 1970s. They came
to be practiced extensively throughout Latin America in the 1970s and 1980s,
affecting tens of thousands of people. More specifically, during the 1960s and
the 1970s, and especially within the political context of the Cold War, military
juntas seized power in most Latin American countries. The majority of those
military juntas were serving the establishment and preservation of a capitalist
system based upon foreign investments. These dictatorships are usually
referred to as ‘bureaucratic — authoritarian’ regimes. This term emphasizes the
fact that the Latin American dictators did not aim to dissolve public
institutions, but on the contrary to use them in favour of their regime.
Consequently, at some level the term ‘enforced disappearances’ is a synonym
for the incessant use of military force to obliterate any form of opposition and
to ensure public order (Pervour 2012). In this setting, enforced disappearances
proved to be an effective measure for the sustainability of the military juntas.
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The Brazilian cases of enforced disappearance were occurred in 1960,
mostly with the use of such mechanism to political opposition where the public
authorities could systematically kidnap people, lock them in secret jails,
torture them, and even assassinate them without justice. After several decades,
precisely 9/11 and the ‘War on Terror’, other sophisticated methods of
enforced disappearances such as extraterritorial abductions, incommunicado
detentions and extraordinary renditions combined with torture techniques
amounted to a human rights violations in context of international law.

Legal framework for prevention of enforced disappearances

For a long time, the lack of a specific mechanism to protect victims
encouraged impunity for perpetrators. While the Geneva conventions and their
protocols govern enforced disappearances in wartime, these international
humanitarian law provisions did not regulated enforced disappearances.

In 1980 the United Nations created the Working Group on Enforced or
Involuntary Disappearances (WGEID). Within this framework, resolutions on
enforced disappearance and arbitrary detention were adopted at the Human
Rights Council and the United Nations General Assembly. In 1992, it was
adopted the Declaration on the Protection of All Persons from Enforced
Disappearance which classified enforced disappearances as crimes against
humanity when committed as a part of widespread or systematic attack against
civilian population. Subsequently, in 2006 the International Convention for the
Protection of All Persons from Enforced Disappearance (ICPPED) was
adopted by the United Nations General Assembly.

The Convention is a genuine instrument for combatting enforced
disappearances. As such, it provides a legal definition of enforced
disappearance which it considers to be a crime both in times of peace and war,
thus filling the legal loophole which existed. No circumstances whatsoever
may be invoked to justify enforced disappearances. The Convention addresses
both individual cases of enforced disappearance and systematic practices of
enforced disappearance thanks to proactive investigation and response
measures. It thus criminalizes the act of a State conducting or organizing the
enforced disappearance of a person, with no information ever on what
happened. It classifies the widespread or systematic practice of enforced
disappearance as a “crime against humanity”. It prohibits secret places of
detention and strengthens the procedural safeguards surrounding detention.
Most important, in Article 2 it gives a thorough definition of enforced
disappearance and its elements which need to be satisfied so the act to be
considered as enforced disappearance. Those elements are: (a) deprivation of
liberty against the will of the detainee; (b) direct or indirect involvement of
government officials; (c) refusal to acknowledge the detention or to disclose
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the fate and whereabouts of the person concerned; and (d) the removal of the
detainee from the protection of the law.

Beside these two main documents directly related to enforced
disappearances (the Declaration and the ICPPED), there are other international
documents which criminalize enforced disappearances. According to the
Rome Statute of the International Criminal Court, the systematic or massive
practice of disappearances can constitute a crime against humanity. From these
provisions derives the criminalization of systematic disappearances as crimes
against humanity in the ICPPED. Additionally, the Inter-American
Convention on Forced Disappearance of Persons adopted in 1994 defines
forced disappearance of persons as the act of depriving a person or persons of
his or her freedom, in whatever way, perpetrated by agents of the State or by
persons or groups of persons acting with the authorization, support, or
acquiescence of the state, followed by an absence of information or a refusal
to acknowledge that deprivation of freedom or to give information on the
whereabouts of that person, thereby impeding his or her recourse to the
applicable legal remedies and procedural guarantees.

When enforced disappearances are regulated and criminalized in
accordance with the international human rights law, the only question
remaining to be answered is whether these international instruments work,
how they are implemented in practice and are there any flows that should be
resolved in order to decrease the number of enforced disappearances. In
addition, this article will discuss that impunity is the major problem in
implementation of these instruments and together with other factors
contributes towards inventing sophisticated methods of enforced
disappearances where the perpetrators are not punished in accordance with the
law.

ENFORCED DISAPPEARANCES IN CONTEXT OF
TRANSNATIONAL TRANSFERS

Enforced disappearances do not occur only during armed conflicts or
wars. Enforced disappearances cannot be only widespread and systematic,
especially when nowadays individual cases of enforced disappearances in
context of transnational transfers raise deep concerns about the whereabouts
of the victims. The newly sophisticated forms of extraterritorial abductions are
causing serious concern due to several circumstances such as: (a) the unknown
fate of the missing person; (b) possibility of his torture or other forms of ill-
treatment; (c) the long path in obtaining the right to the truth and the most
important (d) the issue about impunity of perpetrators.

Serious allegations of gross human rights violations including enforced
disappearances, were reported to the WGEID in 2021, during or in the
immediate aftermath of alleged transnational transfers from Afghanistan,

61



Albanian, Azerbaijan, Cambodia, Gabon, Kazakhstan, Kenya, Lebanon,
Malaysia, Pakistan, Panama and Uzbekistan, as well as from Kosovo to
Turkey. These cases are a snapshot of what appears to be the increasing
practice of forcible repatriations or involuntary returns by States acting on
national security grounds at the expense of the fundmanetal rights and
freedoms of the alleged victims. Some of these cases of enforced
disappearances occurred within the context or at the margins of regular
expulsion procedures, while others were carried out as part of covert
extraterritorial operations, including so-called extraordinary renditions
(WGEID A/HRC/48/57). In order to carry out some of the illegal actions,
number of States have allegedly sought to sign bilateral security cooperation
agreements, which often contain broad and vague references to combating
terrorism and transnational crime. During the investigating period, in 2021, the
WGEID concluded that targeted individual were reportedly often subject to
torture and other forms of illegal treatment aimed at obtaining their consent to
voluntary return and at extracting confessions that would inform criminal
prosecution upon arrival in their country of origin (ibid, § 45).

Under the European Convention on Human Rights (ECHR, or the
Convention), enforced disappearances are mostly elaborated concerning
Article 2 (right to life) and in some occasions when enforced disappearance
amounts to torture, under Article 3(prohibition of torture). In some cases the
European Court of Human Rights (ECtHR or the Court), declared violation
under Article 5 (deprivation of liberty) and Article 8 (right to respect for
private and family life). The jurisprudence of the ECtHR establishes a
procedural obligation that obliges States to undertake an effective
investigation into alleged breaches of the ECHR. For example, in the case of
Kurt v. Turkey (App.no. 15/1997/799/1002), the Court stated that Article 5
must be seen as requiring the authorities to take effective measures to
safeguard against the risk of disappearance and to conduct a prompt effective
investigation into an arguable claim that a person has been taken into custody
and has not been seen since. In relation to obtain the right to the truth in a case
of enforced disappearance, the Inter-American Court found for the first time
in the Castillo-Pdez Case (IACrtHR, 1996) that a failure to investigate
corresponds to a violation of the right to truth. In this context, the right to truth
refers to both, determining the factual circumstances of a disappearance and
identifying alleged perpetrators responsible for it.

IMPUNITY FOR  ENFORCED DISAPPEARANCES AND
ENFORCEMENT OF LAW

States around the world must act urgently in order to prevent and
investigate enforced disappearances especially during the Covid-19 pandemic
when there are significant delays in the search for victims and suspension of
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visits that in some cases led to a complete absence of contact between the
detainees and their relatives or with the authorities. Although strictly
prohibited under international law, enforced disappearances continue to be
used as a methods of repression, terror and under the countering crime of
terrorism.

Each state is responsible for human rights violations occurring in its
own territory. In contrast, state responsibilities with regard to citizens of other
states are vague and weak. According to Gibney, Tomagevski and Vedsted-
Hansen (1999), one reason for this record is that human rights enforcement
measures are nowhere near developments in the law. As a consequence, states
are still able to commit human rights abuses with near impunity. While
international law has tended to recognize how one state can directly harm
another state, it has been slow in understanding how one state can indirectly
harm, not so much another state, but the citizens of another state.

The impunity for enforced disappearances is due to several
circumstances which brought together significantly enables the perpetrators to
commit crimes without punishment. One of reasons is the fact that not so many
countries have ratified the ICPPED. Only 68 out of 193 UN member states
have ratified the Convention. Many challenges remain unsolved at the highest
level of policymaking. Key issues revolve around achieving universal
ratification, adopting guiding principles for the search of the disappeared,
enforcing exchange mechanism under other treaties, most notably human
rights protection and coherence in jurisprudence and implementation
worldwide (Solar 2021). In general, there are certain gaps in the legal
framework prohibiting enforced disappearances especially the main
instrument - the ICPPED. The Convention does maintain a distinction between
per se acts of enforced disappearance and those acts amounting to a crime
against humanity. Article 5 ICPPED provides that ‘the widespread or
systematic practice of enforced disappearance constitutes a crime against
humanity as defined in applicable international law and shall attract the
consequences provided for under such applicable international law’. Maybe
the gravity of committing enforced disappearances as a systematic practice it
is understandable to be classified as a crime against humanity, but the life of
each person subject to enforced disappearance matters to his family especially
if the circumstances of enforced disappearance are particular cruel combined
with torture. In that case the psychological suffering for the victim and his
family is immense. It is not possible to measure the suffering between different
cases of enforced disappearances if they are committed during war or on
individual base as part of covert operations in the name of national security
and combatting terrorism.

Additionally, the ICPPED does not provide punishment for enforced
disappearances committed by non-state actors. Article 2 from the ICPPED
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stipulates that ‘enforced disappearance is considered to be... form of
deprivation of liberty by agents of the State or by persons or groups of persons
acting with the authorization, support or acquiescence of the State...’. These
are the general flows of the legal framework expressed in the ICPPED. This
article will elaborate the reasons for impunity in cases of enforced
disappearances in the context of transnational transfers.

Undoubtedly, everyone agree that impunity is perhaps the most
significant factor contributing to the phenomenon of enforced disappearances.
The ICPPED places an obligation on each state party to criminalize enforced
disappearance in its domestic law and to assert its jurisprudence over acts of
enforced disappearances where the offence is committed in any territory under
its jurisdiction where the alleged perpetrator is one of its nationals, or where
the disappeared is one of its nationals and the state party considers it
appropriate.

In line with Article 9 of the Declaration on the Protection of All
Persons from Enforced Disappearance, it is the victim’s right and the State’s
obligation to grant them access, under all circumstances, to a prompt and
effective judicial remedy as a means of determining the whereabouts and
welfare of persons deprived of their liberty, and to disclose the identity of the
authorities who ordered or carried out the act of deprivation of liberty. This
judicial remedy, often called habeas corpus, is aimed at ending and preventing
enforced disappearances, but it is also a means of guaranteeing an efficient
investigation.

The WGEID in their Report on standards and public policies for an
effective investigations of enforced disappearances from 2020, explain that in
some context, enforced disappearances may have a transnational component.
In those circumstances, additional challenges requires states to respond and to
honour their obligation to fully cooperate in criminal proceedings by
producing all the evidence in their possession (WGEID A/HRC/45/13). This
means that states must establish mutual cooperation mechanisms focused on
fully assisting victims. Another segment which can help in eradicating of
impunity is to criminalize enforced disappearances autonomously. This
obligation derives from Article 4 of the Declaration on the Protection of all
Persons from Enforced Disappearance. The qualification enables the
authorities in charge to understand the specific nature of the offence and to
initiate a prompt and proper investigation.

Several reasons are in favour of impunity for enforced disappearances
such as: (a) no effective investigation is being conducted; (b) no one has been
held accountable for the reported human rights violations; (c) the right to the
truth for the victim and his family are being denied and (d) there is a massive
denial of access to justice, legal representation or medical care. The right to
the truth is especially triggered in cases of enforced disappearances having in
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mind the mystery surrounding the fate and whereabouts of the victim.
Moreover the right to the truth is enshrined in the preamble of the ICPPED as
well as the Article 24.

Having in mind the above mentioned, human rights should be at the
top of the iceberg and none justification in the name of national security or
combating terrorism and organized crime should be used to avoid impunity for
gross human rights violations. To do so, States must take radical steps in order
to changes the perception about impunity for enforced disappearances. Just as
the WGEID in their last report discusses that several steps and reforms should
be done in order to change the mindset that enforced disappearances in
transnational context can be practiced without adequate punishment by law.
First of all, States should review and repeal laws and agreements that
contravene the international human rights obligations. Then, they should
provide that the concluded bilateral security agreements should be in full
compliance with the human rights obligations of states. Finally, states should
fully implement procedural safeguards and guarantees upon arrest and during
the first hours of deprivation of liberty (WGEID A/HRC/48/57). If these
principles, as well as other important conditions are fulfilled, then the number
of enforced disappearances and the impunity for perpetrators will be
decreased.

CONCLUDING OBSERVATIONS

Acts of enforced disappearance subject persons to psychological
suffering, deliberately deny them knowledge of their fate and usually result in
their secret torture and death. Family members also suffer the psychological
torment of being denied any knowledge of the fate of their loved ones and may
never be given access to this information.

Enforced disappearances are deliberately executed such as to ensure
the impunity of those who commit them, and it is this impunity that has helped
perpetuate and exacerbate instances of enforced disappearance. It is there of
utmost importance for the international community to ensure that individual
perpetrators are effectively brought to justice for committing acts of enforced
disappearance. Previously, individuals could be held criminally responsible
when the committed acts of enforced disappearance falls within the scope of
crime against humanity, or torture in accordance with the UN Convention
against Torture. This has left gaps in the legal redress afforded to the victims
of enforced disappearance. The ICPPED managed to fill these gaps, although
the question of impunity remains major issue to be effectively tackled by the
States. Recommendation given from the WGEID should be implemented and
successful mechanisms should be created if we want to achieve punishment
for enforced disappearances, condemning perpetrators of those acts and
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providing victims and their families with the right to the truth. Everything else
IS just not acceptable in the name of human rights protection.
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Abstract

During this period, the work of the courts was reduced to a minimum, and in
some situations a remote trial, colloquially called a Skype trial, was made
possible. This has caused numerous doubts regarding the constitutionality and
legality of this practice, but also the potential violation of the human rights of
suspects and convicted persons.

Bearing in mind that the situation with the pandemic has indicated the need to
further specify and regulate this area, and assuming that this method of trial
will be used more and more in the future, the author wants to point out the
relevant principles and standards that should be followed in the case further
advancing distance trials in regular circumstances.

Keywords: international standards, distance trial, legal framework.

INTRODUCTION

One of the main demands of modern society is the realization of the
rule of law, which, among other things, implies respect for guaranteed human
and minority rights and the independence of the judiciary. In this sense, the
exercise of the rule of law in court proceedings should be viewed at two levels:
1. as protection of human rights during court proceedings (rights guaranteed
to procedural subjects during court proceedings);

2. as the exercise of rights in court proceedings (effective provision of legal
protection in connection with the subject of a particular proceeding).

This implies that a distance trial must not in any way jeopardize the
rights that belong to the parties during the trial itself, nor thwart the rights and
interests for which the court proceedings were initiated. However, the situation
with the pandemic has shown that a remote trial can be necessary, and even
useful in certain situations, when it can contribute to the effective work of the
court. However, in such situations, it is indisputable that a balance must always
be struck between the benefits it provides and the enjoyment of basic human
rights, so that the right to a fair trial is always respected.

67


mailto:svetlana.veljanoska@uklo.edu.mk

In other words, all principles and standards relating to the right to a fair
trial must be met, while the very decision to conduct a trial at trial and during
the proceedings must be made in compliance with certain standards arising
from relevant international law.

INTERNATIONAL STANDARDS IN THE FIELD OF DISTANCE
TRIAL

The remote trial is a component of the right to a fair trial, guaranteed
by numerous international instruments, which have been accepted by the
Republic of North Macedonia, and the most important of which is those
mentioned under the auspices of the UN and the Council of Europe.

UNIVERSAL SYSTEM OF HUMAN RIGHT PROTECTION

The Universal Declaration of Human Rights in Article 10 guarantees
everyone the right to an equal right to a fair public trial, and in Article 11,
paragraph 1, the right to a public hearing, which provides all the guarantees
necessary for his defense.

The Civil and Political Rights Covenant (PGP) of 1966, in Article 9,
paragraph 3, guarantees that any person arrested or imprisoned for a criminal
offense will be brought before a judge or other official authorized by law to
perform as soon as possible judicial functions. A person deprived of liberty is
treated humanely and with respect for innate dignity.!’

Article 9 of the ICCPR, ie the part concerning the right of a person
deprived of liberty to be brought before a judge, has been interpreted by several
States as allowing the use of videoconferencing tools in exchange for physical
presence. However, the Human Rights Committee, the body that oversees the
execution of PGP obligations, emphasizes that physical presence is often
required to determine the condition of an arrested person, which would make
it dangerous to replace it with a video link.8

Thus, the Committee’s position is that the person must be automatically
and physically brought before the judiciary, which provides an opportunity to
examine possible exposure to torture and other forms of ill-treatment.*®

16 Official Gazette of SFRY - International Agreements, no. 7/71. After renouncing continuity with the
SFRY and giving a successor declaration, the Republic of Macedonia has accepted the validity of the
Covenant.

7 Article 10, paragraph 1 of the ICCPR

18 The Human Rights Committee continues discussion on draft general comment on the right to liberty
and security of persons, 24 July 2014.
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=14901&L angID=E. (May
10)

2021).

19 Human Rights Committee, General Comment no 35 on Article 9 (Liberty and security of person)
(2014), para

34.
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The Human Rights Committee emphasizes that rights and freedoms
that can be revoked, as in the case of Article 9, are subject to the principle of
the rule of law and the rule of law, and that these principles require respect for
the right to a fair trial during a state of emergency.?°

The Committee especially emphasized that deviations from human
rights must be such that they do not exceed those that strictly require the
urgency of the situation.

The Covenant further contains Article 14, which guarantees the right
to a fair trial. This article emphasizes in particular the right to equality of arms
and the right of a person to have his or her case heard fairly and in public. The
public ensures the transparency of the procedure and provides important
security in the interest of the individual and society as a whole.?

The public may be excluded during all or part of the trial, and only in
the interests of morality, public order or national security in a democratic
society, or when the interests of the parties' private life so require, or the court
deems it absolutely necessary when the public harms the interests of justice.
However, any judgment must be public, unless the interest of the minor
requires otherwise, or if the proceedings concern marital disputes or custody
of children. The Accused should, inter alia, be given sufficient time and
opportunity to prepare his defense and to communicate with counsel of his
own choosing, to be present at trial and to defend himself, to examine or have
examined Prosecution witnesses, and to appear before court and witnesses will
be heard in his favor, as well as to receive free assistance from an interpreter.
The right to equality before the courts and the right to a fair trial are key
elements in the protection of human rights and are procedural means for
ensuring the rule of law and for the adequate administration of justice.?

The right of access to justice must be effective and guaranteed in all
situations, and implies that the party participates in the proceedings in a
meaningful manner.?3

It is especially important to ensure a fair and public trial. Fair trial
implies the absence of any direct or indirect influence, pressure or
intimidation, such as when a defendant in criminal proceedings is confronted
with an expression of hostile public attitude or support for one party in a
courtroom tolerated, thereby violating the right to defense or being exposed to
other manifestations hostilities with similar effects.?

20 HRC, General Comment no. 29 on States of Emergency (article 4) (2001), paras. 15-16.

2L 1CJ, Videoconferencing, Courts and the Covid-19, Recommendations Based on International
Standards, November 2020, p. 7.

22 Human Rights Committee, General comment no. 32, Article 14: Right to equality before courts and
tribunals

and to a fair trial, 23 August 2007, para. 2.

23 Same para.10

24 See, for example, Gridin v. Russian Federation, communication no. 770/1997, paragraph 8.2
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On the other hand, the publicity of the trial has the task of ensuring the
transparency of the proceedings, thus making an important guarantee of the
protection of the individual and society. Courts must provide information on
the place and time of the public trial and must provide adequate facilities for
the presence of interested parties, within reasonable limits, taking into account,
inter alia, the potential interest in the case and the duration of the oral hearing.?
The request for a public hearing does not necessarily apply to all appellate
proceedings that may take place on the basis of written statements, or to pre-
trial decisions made by prosecutors and other public bodies.?’

Therefore, it is important to ensure public participation, including the
presence of the media. On the other hand, the public can be excluded for
precisely stated reasons, and only when necessary, but even then it is necessary
that the basic findings, evidence and legal reasoning be public, except for the
protection of minors, or the dispute concerns marital disputes and guardianship
over children.?®

Also, the right to communicate with counsel in conditions that fully
respect confidentiality is an essential element of the guarantee of a fair trial
and the application of the principle of equality of arms.?®
In view of the practice of States during the pandemic, the Human Rights
Committee in July 2020 adopted a Resolution calling on States to ensure that
the judiciary has the necessary resources and capacity to ensure its
functionality, accountability, transparency and integrity, fair trial and effective
access justice. States are particularly encouraged to provide information and
communication technologies and innovative online solutions, to ensure access
to justice and respect for the right to a fair trial and procedural rights even in
times of emergency.*

It is important to mention the Convention on the Rights of the Child,
which in Article 37 paragraph c, guarantees persons under 18 years of humane
treatment, in case of deprivation of liberty and in paragraph d, the right to be
immediately granted access to legal and other appropriate assistance.

Avrticle 40 further guarantees the right to a fair trial, consistent with the child's
sense of dignity and values, based on respect for human rights and taking into
account the child's age and the fact that it is desirable to advocate for his or her

%5 Van Meurs v. The Netherlands, communication no. 215/1986, paragraph 6.2.

2% R.M. v. Finland, communication no. 301/1988, paragraph 6.4.

27 Kavanagh v. Ireland, communication no. 819/1998, paragraph 10.4.

28 General comment no. 32, para. 10.

29 |bid., Paragraphs 32, 34. See also UN Basic Principles on the Role of Lawyers, Principles 7, 8 and
22. https: /lwww.ohchr.org/EN/ProfessionalInterest/Pages/RoleOfLawyers.aspx. (May 10, 2021).

30 Resolution 44/9, “Independence and impartiality of the judiciary, jurors and assessors, and the
independence of lawyers” h (16 July 2020), paras. 17-18. Https://undocs.org/en/A/HRC/RES / 44/9.
(May 10)

2021).

31 Convention on the Rights of the Child., Resolution 44/25, 20 November 1989
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reintegration and constructive role in society. The child is guaranteed a number
of procedural rights, including legal and other assistance in the preparation and
presentation of the defense, the presence of a legal or other appropriate
representative and his or her parents or legal guardians, unless it is in his or
her best interests. It has the right to be examined or to be examined by
witnesses of the other party and to ensure the participation and examination of
its witnesses on equal terms. Also, the child has the right to have his privacy
respected at all stages of the proceedings.

General Comment no. 24 of the Committee on the Rights of the Child,
which refers to the rights of children in the judicial system, and which further
elaborates the position of children in proceedings.®> The Committee
emphasizes in particular the need to establish continuous and systematic
training of professionals in order to effectively guarantee the right to a fair trial
of children.®® The Committee also refers to General Comment no. 12 of 2009
on the right of the child to be heard, especially in the context of justice. This
right should be direct, not just through a representative, at all stages of the
proceedings.®*

EUROPEAN SYSTEM OF HUMAN RIGHTS PROTECTION
European Convention On Human Rights

The European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR, European Convention)® also guarantees the
freedom and security of the person (Article 5), as well as the right to a fair trial
(Article 6).

Freedom and security of the person provides guarantees to a person
deprived of liberty, and Article 5 paragraph 3 guarantees every arrested person
the right to be brought before a judge or other official, determined by law to
perform judicial functions, without delay. In another case against Russia, the
European Court of Human Rights (ECtHR, Court), distance trial, ie the
absence of the defendant from one of the hearings in criminal proceedings,
brought in connection with Article 5 of the ECHR.® Namely, the applicant
complained that he had not been allowed to physically attend the hearing at
which it was decided to extend his detention against him, but had participated
in the proceedings via video link.*’

32 Committee on the Rights of the Child, General comment no. 24 (2019) on children’s rights in the
child

justice system, 18 September 2019.

3 1bid.,p.39.

34 1bid .,p.45

35 https://www.echr.coe.int/Documents/Convention._ MKD.pdf

3 Trepashkin v Russia, application no. 14248/05, judgment of 20.06.2011.

37 1bid.,p.139.
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The European Court first confirmed that a detainee has the right to
decide on the lawfulness of his deprivation of liberty quickly, I e without delay,
but emphasized that in procedural terms the guarantees under Article 5 of the
ECHR are not identical to the guarantees under Article 6.3 The guarantees
defined in Article 6 may also apply to situations primarily governed by Article
5 of the ECHR, but Article 5 always takes precedence, as it relates to the
specific characteristics of the procedure of deprivation of liberty, restriction of
freedom of movement and detention.®® Thus, the European Court of Human
Rights has concluded that distance trials are treated differently under Article 6
and Article 5 of the ECHR, but that distance trials in national law, under certain
conditions, are not contrary to Article 5 of the Convention.

Procedural and legal preconditions for a fair trial guaranteed by Article
6 include, inter alia, the right to a fair and public hearing within a reasonable
time before an independent and impartial tribunal, established by law. The
verdict must be pronounced in public, but the press and the public may be
excluded from all or part of the trial, in the interests of morality, public order
or national security in a democratic society, when required by the interests of
minors or the protection of parties’ privacy. In the opinion of the court,
necessary in special circumstances, when the public could harm the interests
of justice. The accused must have the right to sufficient time and opportunity
to prepare his defense; to defend himself in person or through legal assistance
of his own choosing or, if he does not have sufficient means to pay for legal
assistance, to obtain a lawyer ex officio free of charge, when the interests of
justice so require; to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his behalf, under the
same conditions as witnesses against him; as well as to receive the free
assistance of an interpreter if he does not understand or speak the language
used in court.

The European Court has dealt with all segments of the right to a fair
trial, but since 2006 it has also ruled on remote trials. The essence of its
jurisprudence is that states must ensure that the circumstances of each case are
carefully considered, in order to find the best way to ensure access to justice,
even when it is physically limited. Also, all aspects of the article 6 of the
ECHR, must be considered in order to strike a balance between the
requirement that a hearing be provided within a reasonable time, and the
presence of the accused, which may take the form of a distance trial. Therefore,
Avrticle 6 of the ECHR does not prohibit a distance trial, if it is organized in
such a way that the accused enjoys all the rights from the said article.

38 |bid.,p.141.
39 |bid., p.148.
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In the verdict of Marcello Viola against Italy,*® the defendant was
allowed to participate in the criminal proceedings on two occasions with the
help of a video link, ie electronic transmission of images and tones in real time.
This practice was in accordance with the Italian Criminal Procedure Code,
which provided for such a possibility in the above situations. However, the
defendant considered that his right to a fair trial had been violated because he
attended the session via video link in the appeal procedure. The ECHR found
that the trial in criminal proceedings via video link was generally in accordance
with Article 6 of the ECHR.*!

The Court first found that the right to a fair trial implies a balance
between the interests of the defense, but also the interests of witnesses and
victims who testify in that criminal proceeding. The European Court also made
a clear distinction between criminal proceedings in the first and second
instance, in the appellate proceedings. Thus, the physical presence of the
defendant cannot have the same significance in the first instance proceedings,
when all evidence is presented at the main trial and they most often consider
legal issues. Thus, the ECHR makes a distinction in relation to proceedings in
which facts and legal issues are discussed, and in relation to the necessity of
the physical presence of the defendant at the main trial.*? This view is
particularly pronounced if it is known that the appellate court moves
exclusively within the limits of the appellate allegations of the parties to the
proceedings.

It follows from this judgment that Article 6 of the ECHR did not define
the manner in which the defendant's right to attend the main trial is exercised
are effective and practically achievable. Finally, the fact that the Court pointed
out the necessity of applying a distance trial, in relation to all defendants who
find themselves in the same or similar situation, is also significant, because the
opposite would lead to discrimination.*?

In several cases against Russia, the European Court of Human Rights
dealt with the principle of publicity, the principle of orality at the main trial.
Thus, in the judgment of Jevdokimov and Others v. Russia,** the Court
concluded that the principle of orality is not necessary when discussing a legal
issue, because it is discussed in a different way from the (non) existence of a
fact.® Thus, the legal issue can also be discussed on the basis of the
submissions of the parties to the proceedings.

40 Marcello Viola v. Italy, application no. 45106/04, judgment of 5 January 2007

4L 1bid., p. 35.

42 1bid., p.38,51,54,55.

43 1bid., p.68.

44 Yevdokimov and others in Russia, application no. 27236/05, 44223/05, 53304/07, 40232/11,
60052/11,

76438/11, 14919/12, 19929/12, 42389/12, 57043/12 and 67481/12, judgment of 16 May 2016.
4 |bid., p.23

73



Also, the ECHR reiterates that a somewhat milder standard and the
possibility of deviating from the principle of the presence of the defendant at
the main trial is possible in the appellate procedure because sometimes his
absence is justified by the legal nature of the appellate procedure. In this
judgment, the European Court explained in some detail the principle of
proportionality, in the sense that for the domestic court the first and basic legal
question is whether the necessity of the defendant's presence in criminal
proceedings is logically and vitally compatible with the legal nature and
elements and circumstances. The criminal offense was committed, as well as
whether there are justified reasons to deny the defendant the right to attend the
main trial.

Thus, the ECHR finds that if the defendant's contention is not based on
his personal experience, then his absence from the main trial is not contrary to
Article 6 of the ECHR. However, even then, the courts must take into account
the defendant's wish to attend the main trial in person, and if they reject such
a request, they must explain their decision, clearly stating the reasons
indicating that the defendant's absence will not jeopardize his basic right to
attend the main trial. It follows that the question of the defendant's presence at
the main trial is in fact a practical question which depends, inter alia, on
whether the defendant's allegation is based on his personal experience, as well
as on the facts and circumstances in which the criminal proceedings are
conducted and equipment in a specific court, where the criminal proceedings
are being conducted, but also the facility in which the defendant is located.*®

The court also points out that the domestic court must timely deliver to
the defendant its decision that the main trial will be held without the physical
presence of the defendant in the courtroom, via video link. However, even in
these situations, the obligation of the court not to deviate from the principle of
publicity, that the public has an appropriate insight into the criminal procedure,
does not cease. It is important to emphasize that the absence of the defendant
from the main trial, according to the court decision, does not mean that he does
not have the right to a formal defense in the courtroom and the right to an
effective defense. In that sense, the court still makes a certain gradation
between the two extremes, the presence of the defendant and his absence from
the main trial.

So, if the defendant wants to attend the main trial, the court should first
ensure his presence in another way, and even by moving the trial to the facility
where the defendant is, and only if such a possibility cannot be realized, then
the main trial has to take place without the presence of the defendant.*’

46 |bid., p.23,33,34,36,41.
47 Ibid.,p.44.48.51.
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The issue of remote trial and effective defense was also expressed in
the Sakhinovsky v. Russia verdict,*® in which the defendant was not able to
participate in the hearing on the appeal before the Court of Appeals in criminal
proceedings, except via video link. However, he felt that he would not be able
to defend his interests at full capacity through a video link. The Court of
Appeals informed the applicant that he would attend the session via video link,
as the conditions for a video call were provided in the detention unit, and the
applicant sent a request to the same court to attend the session in person. Also,
the applicant had a confidential conversation with his defense counsel via
video link, without the presence of third parties, and did not complain about
the quality of the video communication. It is also important to emphasize that
legal issues were discussed on appeal. Taking into account all these facts, the
European Court found that there was no violation of Article 6 of the European
Convention because in the specific case all the conditions for a distance trial
were met. However, the ECHR considered that the right to a fair trial had been
violated, in relation to the communication between the defendant and his
defense counsel.*® The European Court found that the 15-minute video link
was not sufficient to prepare the defense, given the complexity and seriousness
of the allegations in the indictment, which certainly led to the confirmation of
the first instance decision, to the detriment of the defendant.

Similarly, the European Court has pointed out that it is necessary for
the national court to always consider how to ensure the effective participation
of the accused in criminal proceedings, in a situation where he is being tried
via video link.* It is especially important to emphasize that in it self, a video
link is not sufficient if the nature of the proceedings and the circumstances
indicate that the presence of the defendant in the courtroom is necessary.

Finally, in another case against Russia, Gorbunov and Gorbachev, the
applicants considered that their right to a fair trial had been violated, given that
the defense of the defendants in the proceedings had not been effective because
they had not had sufficient time to prepare via video link defense with
counsel.® They also complained that the sound and image of the video link in
the appeal proceedings were of poor quality. The European Court applied the
previously established standards and found a violation of Article 6 of the
ECHR, given that the applicant and his defense counsel were ex officio in the
same city, so the court did not find justifiable reasons for the defendant and his
defense counsel not to meet in person and agree defense on appeal, nor to sit
in the same room during the appeal proceedings before the court.

48 Sakhnovskiy v Russia, application no. 21272/03, judgment of 2 November 2010

49 1bid.21,22,28,56,103

50 Vladimir Vasilyev in Russia, application no. 28370/05, Judgment of 9 July 2012, para. 86.

51 Gorbunov and Gorbachev v Russia, application no. 43183/06 and 27412/07, judgment of 1 June
2016
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The court has emphasized in other cases that access to a lawyer
includes the right to a private interview, prior to any questioning. Otherwise,
the legal aid provided to the applicant during the examination, without such a
prior opportunity, would not have been effective.>? Thus, the ECHR once again
points out that the possibility of a trial via video link does not deviate from the
European Convention, but that the appropriate conditions arising from its
practice must be met.

It follows from all that has been said that even when trials are organized
at a distance, Article 6 of the ECHR must be applied, allowing the accused to
participate effectively in the hearing,> which means that his position can be
heard and the trial monitored. The decision should always be made taking into
account specific circumstances, such as technological capabilities, sensitivity
of the witness, whether the person has a disability, whether his credibility is in
question, etc. Bad sound may prevent the accused from hearing and
participating in the proceedings, and may raise the issue of a violation of
Article 6 of the ECHR. Also, the Court considers that the video link
examination can ensure the effective participation of the parties in the
proceedings. However, in order for this right to be respected, it is necessary to
ensure effective and confidential communication between the accused and the
defense counsel.

GUIDELINES OF THE COMMITTEE OF MINISTERS ON
MEHANISMS FOR THE SETTLEMENT OF DISPUTES AT A
DISTANCE IN CIVIL AND ADMINISTRATIVE PROCEEDINGS

In June 2021, the Committee of Ministers of the Council of Europe
adopted the Guidelines on mechanisms for resolving disputes at a distance in
civil and administrative proceedings. **The guidelines were adopted because
the Committee of Ministers expressed concern about the frequent absence of
human rights protection measures during the use of remote dispute resolution
mechanisms. The Committee emphasizes the importance of respecting the key
principles of a fair trial, ensuring an effective remedy, including the principle
of oral hearing and respect for equality of arms. The guidelines adopted should
serve as a guide for adapting existing dispute settlement mechanisms in
accordance with Articles 6 and 13 of the European Convention.

52 For example, A.T. v. Luxembourg, application no. 30460/13, judgment of 9 April 2015.

53 Murtazaliyeva v. Russia, (Grand Chamber), application no. 36658/05, judgment of 18 December 2018,
para

18

54 Guidelines of the Committee of Ministers of the Council of Europe on online dispute resolution
mechanisms in civil and administrative court proceedings, European Committee on Legal Co-operation
(CDQY),

1407th meeting, 16 June 2021. The guidelines are accompanied by a memorandum giving their
explanation. See Explanatory Memorandum, CM (2021) 36 - add5 - final, 1407 meeting, 16 June 2021.
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The guidelines do not apply to the internal management of electronic
case files in courts, not to alternative dispute resolution mechanisms, such as
mediation and conciliation.

The Guidelines emphasize the importance of fundamental principles,
which are reflected in the following:

1. States should ensure confidence in the resolution of disputes at a distance;
2. A remote trial must not be an obstacle to ensuring access to justice;

3. The rules of procedure applicable to court proceedings should also apply to
remote court proceedings, unless the specific nature of a particular mechanism
requires otherwise;

4. The parties to the proceedings should have access to secure mechanisms.
In order to ensure access to justice, a remote trial must be provided in a way
that is easy to understand, as well as accessible and easy to use, so that as many
people as possible can use it without hindrance. The parties to the proceedings
should be informed how the remote trial is conducted, how to file submissions,
how to monitor the progress of the proceedings and how to access the
decisions. Their use should not be to the detriment of the parties, nor should it
give an advantage to one of the parties.

The parties should be informed when there is an intention to conduct
their proceedings at a distance. Participation in distance trials should not
jeopardize the right of an individual to participate effectively in the
proceedings, or his right to an effective remedy, and the proceedings
themselves should be independent and impartial. The parties to the
proceedings should be familiar with the materials from the case file, including
those submitted by other parties, should have access to these materials and
sufficient time and resources to become acquainted with their contents.

Fairness requires that the parties to the proceedings must be allowed to
present evidence in a manner that does not place them at a disadvantage vis-a-
vis the other party, to have the opportunity to present their case and to
challenge the evidence provided by the other party. The distance trial must
ensure the principle of legal certainty and the protection of the principle of the
legitimate expectations of the parties.

The parties should not be denied the right to request an oral hearing.
The application of these procedures should aim to improve the efficiency of
the procedure, by enabling the parties to participate without a physical
presence in court and to rationalize the whole process as much as possible.
Technical difficulties should not prevent courts from examining cases in this
way. Also, the costs of such court proceedings should not be higher than
regular ones. The outcome of the procedure should be transparent. Any final
decision should have been published in accordance with the case law of the
European Court of Human Rights. A decision made on the basis of a distance
trial should be reasoned and enforceable. An appropriate level of security must
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be provided to meet the requirements of Articles 6 and 13 of the European
Convention.

Security includes protection against:

a) Unauthorized access to confidential data;

b) Unwanted changes or deletions of data;

c) Technical inability to access the system and the data contained in it for
those who should have access;

g) Uncertainties regarding the identity of the judge and other experts involved
in the proceedings; i

e) Fraud of the identity of the parties.

Remote trials must not infringe the right to data protection, including

the right to information, the right to access data, the right to object to data
processing and the right to erasure. Personal data should be protected through
the application, in particular, of anonymisation or pseudonymisation
techniques, as well as the introduction of restrictions on access and re-use by
the competent authorities maintaining data control. The transfer of the
technology used should not lead to the processing of personal data for
commercial purposes.
States should invest in the development of mechanisms to be used in remote
court proceedings. The ease of use of the mechanisms should be sufficiently
tested before their application. The judiciary itself should involve the judiciary,
lawyers and other relevant stakeholders. Their continuous monitoring and
timely upgrading of the system should be ensured, and all those involved in
court proceedings should be familiar with the benefits and values of remote
trial mechanisms. This includes conducting appropriate training, which is as
practical and tailored to the needs of specific target groups. In particular,
judges should be trained to identify and eliminate risks that may arise from the
use of technology.

CONCLUSION

The right to a fair trial is a fundamental human right that serves as a
basis for the enjoyment of many other rights and freedoms. During the
pandemic, many countries resorted to various measures to limit the enjoyment
of basic rights, in order to protect the population from infectious diseases.
Thus, the question of the justification of the distance trial was raised, which
was resorted to by a large number of countries.

Distance trial is not prohibited by international law, but relevant
international standards indicate that even in the case of a distance trial, the
procedural and legal preconditions for a fair trial should be fully respected.
This primarily implies that the accused should be allowed to participate
effectively in the hearing.
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Enabling a remote trial is assessed in each specific case, guided by the
assessment of technological possibilities, characteristics and sensitivity of a
specific person, possibilities for effective and confidential communication
with a lawyer, etc.

The organization of a remote trial must ensure the privacy of the
participants in the proceedings, while enabling the public to follow the trial
and with quality sound and monitoring of the trial itself, all participants in the
proceedings. Bad sound can prevent the accused from hearing and
participating in the proceedings, and can raise the issue of violation of the right
to a fair trial.

The remote trial requires an explanation from the judge on how the
technical difficulties will be resolved, as well as the involvement of IT experts,
if available, to ensure the smooth running of the trial.

The judge should ensure that the distance trial is fair and that all litigants are
involved. When it comes to the examination of a witness, the judge should take
special care that the witness is not influenced or interfered with by another
person. In this regard, the judge should take all measures to prevent the witness
from reading the pre-prepared text, or to prohibit another person from being in
the room from which he / she is testifying. It is especially important to help
witnesses who belong to vulnerable categories in society and who have
language barriers or psychological or mental difficulties, in order to obtain
adequate testimony from them during a distance trial.

If this is not possible, the online trial should be abandoned.
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Abstract

The right of personal freedom is one of the most important right from
the set of basic human rights and freedoms, contained in the most important
acts of international legal character, and the constitutions of states based on
the rule of law. This right is directly related to the very human existence, and,
therefore, it is necessary to make its legal articulation. Personal freedom means
the right to security of the citizen, that he will not be arrested and detained in
prison by the state authorities, as well as the right to be free to move and
inhabit. However, from the very nature of criminal law protection of social
values, arises the need to limit the right to personal freedom in exceptional
circumstances, including the detention of the suspect. Keeping the suspect is a
measure of procedural compulsion, by which, through the police decision,
detained prison is temporarily imprisoned, for gathering information and
hearing. The basic principles of humanity require that the detained suspect
retains all the rights, derived from the principle of personal liberty. The authors
of the paper deal with an analysis of national legislation, with regard to detain
a suspect, according to the Criminal Procedure Code from 2011. In the paper
the achieved international standards, through the presentation of comparative
law legislation, and the relevant jurisprudence of the European Court of
Human Rights were also presented.

Key words: personal freedom; detention; suspected; police; procedural
compulsion

5 The paper was created as a result of research on the project "Responsibility in a legal and social
context", which is being implemented at the Faculty of Law in Nis.
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INTRODUCTORY REMARKS

The right to liberty is one of the most important rights in the catalog of
basic human rights and freedoms, contained in the most important
international legal acts, and the constitutions of the states, which are based on
the rule of law. This is due to the fact that the right to liberty, by the right to
life, is the most important human right. This right is directly related to the very
human existence and, therefore, its legal articulation seems necessary.

Personal freedom means the right of citizens to safety, they will not be
arrested by government authorities, and detained in prison, as well as the right
to move freely and to inhabit (Grubac, 1998, 463). However, from the very
nature of the criminal protection of social values arises a need to limit the right
of personal freedom, in exceptional situations. The effectiveness of illegal
behavior sanctioning, that violates criminal law norms, requires the existence
of legal options for restricting the freedom of movement of suspected persons
for committing criminal offenses, even if the right to freedom of movement is
the quintessence of personal freedom. Restrictions of movement freedom of,
by apprehension of the suspect and his detention in prison conditions,
sometimes appears as an imperative of institutionalized social reaction success
against persons suspected for committing criminal offenses.

Civilized standards, contained in the most important international legal
acts and constitutions of democratic states, require that personal freedom can
be restricted only for the purpose of criminal proceedings, under strictly
defined conditions. Restriction of personal freedom by detention of suspects is
possible, primarily, by a court decision. However, from the legal position of
the police, as the first link in the chain of social reaction to unlawful conduct,
it seems logical power of this governing body of the short-term detention of a
suspect in prison conditions, prior to its implementation of the judicial
authorities. Sometimes it seems necessary and temporary restriction of
movement of persons, who were found at the crime scene, as well as potential
witnesses in the upcoming criminal proceedings.

Basic principles of human rights protection require a strict legality of
the police conduct in limiting the personal freedom of individuals, which are
relevant for the initiation of criminal proceedings, as well as to build its factual
construction. Therefore, the international law, constitutional law, comparative
law and the positive dimension of limiting personal freedoms of citizens by
the repressive actions of the police authorities, undertaken prior to the
implementation of the suspect judiciary was analyzed.

INTERNATIONAL GUARANTIES OF RIGHT TO LIBERTY
PROTECTION

Due to the general globalization of international relations, human
rights become subject to supranational regulation. By the international legal
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instruments, in the field of human rights, standardization of law has been
carried out, which at the present level of the development of civilization, are
indicators of the democratic legitimacy of each state. In order to prevent the
negative illegal and arbitrary behavior of government agencies, the in the
international documents, among others, the rights of persons deprived of their
liberty are provided.

In Universal Declaration on Human Rights, the right to life, liberty
and security, as well as the prohibition of torture and other inhumane
treatment, and the right to protection from unauthorized deprivation of liberty
are proclaimed (Article 3, 5 and 9). Guarantees for the exercise of the rights of
persons deprived of their liberty are also contained in the International Pact
on Civil and Political Rights. According to this international document, the
grounds and procedures for deprivation of liberty can only be prescribed by
law (Article 9), and the deprivation of liberty caused by non-fulfillment of
contractual obligations is explicitly prohibited (Art. 11).

In The European Convention for the Protection of Human Rights and
Fundamental Freedoms provided that "everyone has the right to liberty and
security of person” No one shall be deprived of his liberty except "in the
following cases and in accordance with the procedure prescribed by law".
Restriction of liberty and security of person is possible in cases of lawful
deprivation of libety, after conviction by a competent court; the lawful arrest
or detention of a person for non-compliance with the lawful order of a court,
or with a view to ensuring the fulfillment of any obligation prescribed by law;
the lawful arrest or detention of a person, for the purpose of bringing to the
competent legal authority on reasonable suspicion that the person has
committed a criminal offense, or when it is reasonably considered necessary
to prevent committing an offense, or after the commission of the crime escape;
detention of minors, by lawful order for the purpose of educational supervision
or his lawful detention for the purpose of bringing to the competent authorities;
the lawful detention of persons for the prevention of the spreading of infectious
diseases, the detention of the mentally ill, alcoholics, drug addicts or vagrants;
the lawful arrest or detention of a person in order to prevent illegal entry into
the country, or of a person against whom action is being taken with a view to
deportation or extradition (Art. 5).

The provisions of this article of the Convention, otherwise, provides a wide
range of rights of persons, deprived of their liberty. Persons deprived of their
liberty under the provisions of this Convention, shall be entitled, immediately,
in a language they understand, be informed about the reasons for their arrest
and about the charges against them (art. 5, par. 2). Catalog of these individuals’
rights is completed with the right to be promptly brought before a court and
the right to trial within a reasonable time (art. 5 par. 3). An integral part of the
corpus of person's deprived of liberty human rights, is the right to challenge
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the legality of his detention, and the right to compensation for the deprivation
of liberty, undertaken in contravention of the Convention provisions (art. 5 par.
4 and 5).

A wide range of persons deprived of liberty is provided by the Draft
Principles for the Protection of unauthorized detention. By these principles, it
Is envisaged that persons deprived of their liberty have the right to be informed
about the reasons for his arrest (in particular, it focuses on custody), to be
promptly brought before a judge, to be tried as soon as possible and within a
reasonable time be allowed to freedom.>® Essentials of rules, that protect right
and freedom of unauthorized deprivation of liberty, are the restrictions on
actions of government bodies in the arrest of the defendant. Detention can not
be determined without a written order, signed by an authorized judge (art. 6).
The period from the time of arrest to the contact with the judge, must not be
longer than 48 hours, a period of detention can not be longer than four weeks,
with the possibility of extension in special circumstances (art.14). Judicial
authorities have an obligation to periodical review of the detention reasons
(art. 15). A person deprived of liberty shall be informed about the charge
content, the right to defense and the right to communicate freely with counsel.
The use of torture and other inhumane impact on the personality of detainees
is prohibited. Draft Principles for the Protection of unauthorized deprivation
of liberty, as the act of the UN, particularly emphasizes the need to protect
persons deprived of their liberty, in a state of emergency. ¥

Protecting of the detainees and convicted human rights is regulated by

"A set of minimum rules for treatment of prisoners”, adopted in Geneva in
1955., and confirmed by the Economic and Social Council of the United
Nations in 1967.%8 These rules made the standardization of right of prisoners,
but also foresees the rights of arrested persons and detained persons
(paragraphs 84-91), representing civilized standards in the treatment of
persons deprived of their liberty. The provisions of “Minimum rules”
paragraph 84. anticipates, that the person deprived of liberty is a person who
is arrested, detained in police custody or in prison, but not yet convicted, and,
therefore, can not be treated as a prisoner.
Provisions of "Minimum rules"” provides a wide range of rights of detainees.
Detainees have the ability to communicate with his lawyer and family
members, no auditory monitoring by prison staff, the right to use medical
services, the ability to feed its own expense, to carry their own stuff, etc.
(Obradovic, 2003, 164).

% See: Human rights - UN activities in the field of criminal justice and crime prevention, JRKK, no. 3-
4/79 p. 5

57 Tbid, p.6.

%8 These rules are confirmed by the Resolution of the Economic and Social Council of the UN number.
663 C (XXIV) from 31. 07. 1957.
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Summa summarum, guarantees to protect the rights of persons deprived of their
liberty under international documents on human rights, related to the exercise
of freedoms and rights, which may be compromised in the process of
deprivation of liberty, which are a) prohibition of arbitrary deprivation of
liberty, b) the right of a prisoner to the court decides on the legality of his arrest
and c) the right to a reasonable length of detention before the main trial, d) the
right to humane treatment during detention (Lazin, 1995, 161).

CONSTITUTIONAL PROTECTION OF PERSONAL LIBERTY

Human rights and freedoms can be limited by acts of public authorities,
aimed at achieving criminal protection of social values. Constitution of Serbia
lays down the procedure for the exercise of fundamental freedoms and human
rights. From constitutional provisions follows that the rights and freedoms of
the citizens may be limited in scope and purpose that is permitted by the
Constitution, without interference into the substance of the rights guaranteed
(art. 20 of the Constitution). Proclaimed inviolability of freedom may be
restricted by deprivation of liberty, in the cases and in the procedure
established by law (art. 27, par. 1 of the Constitution). Thereby, person
deprived of liberty shall have rights, which are the essence of the protection of
personal freedom principle. These are: right to be immediately, in a language
which he understands informed about the reasons for arrest, about the reason
that he was charged, and about his rights, and the right to notify choosen
person, about his/her deprivation of liberty, without delay (art. 27, par. 2). An
arrested person has the right to a court decision about the legality of his
detention, on the basis of appeal (art. 27, para. 3).

The Constitution proclaims the humane treatment of deprived of
liberty persons, the prohibition of violence and extortion of statements (art.
28). The constitutional proclamation lays particular emphasis on additional
rights of persons deprived of liberty without a court order. These persons have
the right to remain silent, the right to expert assistance of counsel, and so.
called the rights of the poor. The person deprived of liberty without a court
decision, must, without delay, and no later than 48 hours be submitted to court
or released (art. 29).

DEPRIVATION OF LIBERTY — TERM AND TYPES

Under the deprivation of liberty is considered "any involuntary
restriction of the free movement right of a person, along with the simultaneous
obligation to stay at a certain place, and to ensure proper and smooth conduct
and completion of the criminal proceedings, which is sanctioned in some way"
(Petric, 1987, 40).
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From the provisions of the Criminal Procedure Code®® indicates that
the rights and freedoms of the accused (and other entities - primarily witnesses)
may be limited by the following aspects: police arrest, arrest a person caught
while committing a crime, keeping people on the crime scene, apprehension,
detention, minor detention, temporary housing of juveniles in institutions, and
placing the defendant in an appropriate medical facility for psychiatric
observation. At this point the essence of suspected detention, by police
activity, undertaken prior to submission to the judiciary authorities will be
exposed.

POLICE CUSTODY

In order to exercise criminal protection of society, the authorities can apply
repressive measures before the formal criminal proceedings. It is the task of
the so-called. preliminary investigation to create the conditions for initiating
criminal proceedings. For this purpose, the police can keep certain people. The
Criminal Procedure Code provides for two types of detention - detention of the
suspected and retention of potential witnesses.

Keeping the suspect is a measure of procedural coercion, which, by the
decision of the police, the arrested person for a short period close, for
questioning or interrogation. This measure is a substitute for the former police
custody. Its purpose is to create procedural requirements for initiating criminal
proceedings. Therefore, the police provide short-term closure of the suspected,
in order to establish the existence of normative requirements for the initiation
of criminal proceedings. By additional time-out the police allow to keep the
person in custody (for which exists some of the reasons for detention) and to
obtain information, needed to initiate criminal proceedings.

To this powers of the police, it can be argued from a conceptual and
nomotechical point of view. It is conceptually inconsistent to authorize the
police to take action, which, phenomenologically speaking, is a form of
detention of certain persons (albeit brief). The basic postulates of democracy
and humanity require that such measures can only determine by the actions of
the court. On the other hand, nomotechnical disadvantage lies in the fact that
in order to determine the detention grounds for suspicion that a person has
committed an offense are sufficient, while for custody degree of reasonable
suspicion is necessary. However, the need for effective criminal prosecution
prompted lawmakers in many states, to authorize the police to taking measures
from the arsenal of repressive instruments of personal freedom limitation.

9 "Off. Gazette of RS", no. 72/2011, 101/2011, 121/2012, 32/2013 and 45 / 2013, 55/2014, 35/2019,
27/2021 - odluka US i 62/2021 — decision of Constitutional Court.
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POLICE CUSTODY ACCORDING TO LAW OF SERBIA

Provisions of art. 294 CPC provides for the establishment of detention,
arrested by the police, if exists a custody reason, of persons deprived of their
liberty during the commission of the offense and the suspected. It is important
to note that this measure can be applied to a person, which was called for
questioning as a suspected, but to a person who is still in the process of
collecting information, acquired the status of a suspected (art. 289 para. 2 of
the CPC). The duration of the repressive measures is limited to 48 hours from
the time of arrest, or responding to a call. The police must, within two hours
to deliver a decision to detainee, which specifies: the offense for which the
suspected is charged, grounds for suspicion, the day and hour of arrest or
summons responding, as well as the start time keeping (art. 294 para. 2. of the
CPC). Against this decision the suspected and the defense counsel may file an
appeal to the judge for preliminary proceedings, that within four hours has to
decide on the merits about the appeal (art. 229, para. 2 and 3 of the CPC).
Protection of human rights of the suspected would certainly be contributed by
predicting the obligation for the police to questioning the justification of the
decision to detain a suspected every twelve hours, ex officio.

Detained suspect has rights which are the essence of the protection of
personal freedom principle. It is the right of people to, in a language which he
understands to be informed about the reasons for detention, the right to silence,
and the expert assistance of an attorney, and to notify their immediate family
members of the act of detention. Detained suspected must have an attorney "as
soon as the police make the decision about detention.” It is, therefore, a
mandatory defense, by which the defendant or suspected, lose his exclusive
right to be holder of the right to defense. If the suspected does not make his
own attorney, the police have an obligation to appoint defense counsel ex
officio, and questioning of the suspected must be delayed until the arrival of
counsel, but up to four hours.

Respect for international legal standards on the treatment of persons
deprived of liberty is manifested in the right of a person deprived of liberty to
initiate proceedings questioning the legality of his detention (habeas corpus
act) before the competent investigating judge (art. 5. para. 3. CPC). Postulates
of humane treatment to deprived of liberty persons also respect the rights of
persons to a medical examination. The authority, who arrested and retained the
suspected, has an obligation to treat them humanely, in accordance with the
basic postulates of respect for human dignity.

Corpus of detainees’ rights in Serbian law (including a person who has
some retention) is expanded by the sanctioning not only of unlawful, but also
unjustified deprivation of of liberty (art. 27. para. 4. of Serbian Constitution
and art. 584 CPC). By this the compatibility of the CPC Serbia on the treatment
of persons deprived of liberty, with the provisions of the most important
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international legal documents on human rights protection, with the extension
of the scope of these individuals, is manifested.

According to the CPC, arrest is unfounded, among other things, if, at the
end of the retention, criminal proceedings is not initiated (art. 584 para. 1
CPC). The deprivation of liberty is also unfounded, when the body of the
criminal proceedings erroneously or illegally treated, by applying procedural
coercion. Condicio sine qua non of the right to compensation based on this is
wrong or unlawful operation of government bodies. Retention is considered
unlawful certain: if there were no conditions for the determination of these
measures of procedural coercion; if it is unlawfully prolonged detention; if the
determination of retention has been abusing powers of authority, which
determined this measure (the police).

The retention of defendant, as a security measure of this subject, is also
envisaged by the Law on Misdemeanors of the Republic of Serbia.?® In the
misdemeanor’s procedure, the court may order retention: if the identity of the
accused or the domicile or residence can not be determined, and if reasonable
suspicion that he will run away exists, if he go abroad to avoid responsibility
for the offense, which is punishable by imprisonment, if caught in the
performance of the minor offense, and the detention is necessary in order to
prevent further commission of offenses (art. 166). Retention is determined by
a court order, stating the date and hour of detention, as well as the basis for
determining these measures (art. 167).

To this measure of procedural coercion may be subjected a person who is
under the influence of alcohol or drugs, caught in the act of misdemeanor
performing. However, in contrast to the retention, according to the particular
art. 166 of the Law on Misdemeanors, order the detention of those persons,
except the court may order and authorized police officer (art. 168)! Retention
Is mandatory if the driver of the vehicle has a 1.2 or more promils of alhohol
in blood, or he is under the influence of intoxicating substances (art. 168 para.
3). The retention is also required, if the person refuses to submit to testing for
the presence of alcohol or intoxicating substances in the blood (art. 168 para.
49.). Ability to retain persons, caught in the act of breaching, under the
influence of opiates, at the discretion of the police officer, as well as relativism
an obligation to inform his family about the detention (art. 168 para. 5), is a
departure from standards, set forth in the most important international
documents on the human rights protection.

RETENTION IN THE COMPARATIVE LAW
Retaining of the suspected is provided in many other legislative. In
French law, there is an institution garde a vue (keeping an eye on), which

60"Official Gazette of RS", no. 101/2005, 116/2008 and 111 / 2009.
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allows the retention of a suspected up to 24 hours, while the time limit may be
extended for another 24-hour, by order of the public prosecutor. The continued
existence of police custody is possible, for another 48 hours, if there is
suspicion of committing of drug trafficking offense (art. 706-29 of French
CPC). The decision to extend the detention of a suspected, in this situation,
brings a judge of freedom and detention. The judge of freedom and detention
(le juge des libertés et de la detention) may also extend the retention, specified
by the police for 72 hours (Pradel, 2001), if the suspected is charged with the
criminal offense of terrorism (art. 706-23 of the CPC).

French Code of Criminal Procedure (CPC) respects the basic postulates
of the protection of individual freedoms principle, contained in the European
Convention for the Protection of Human Rights and Fundamental Freedoms
(art. 5-2). In accordance with French CPC (art. 63-1), a police officer is obliged
to inform the detained person about the criminal offense for which he is
charged. This obligation applies not only to the legal qualification of the
offense, but also to the facts known to the police, giving rise to suspicion of
committing a criminal offense of detained suspected. However, the police
information about the new criminal offense of detained suspected does not
have to be presented. If, however, the knowledge, related to the commission
of the drug trafficking or terrorism crime, it must presented to the detained
suspected. This is due to the possibility of changing the regime of detention in
these situations (Tomic-Malic 2001, 231).

The suspected, placed under detention, has right to be informed about
the basis of retention on understandable language (art. 63-1). This right
includes the possibility of using a translator, and an interpreter for deaf and
illiterate persons. In addition, the nearest relatives have the right to, without
delay, be promptly notified, about the detention the suspected (art. 63-2).
Similarly, French law allows the realization of the right to legal defense,
already from the beginning of police custody (art. 63-4 of the CPC). This right
belongs to the detained by the extension of the detention, and after twelve
hours from decision about the extension of the detention (art. 63-4 par. 6).
However, the right to communicate of detained suspected with counsel was
reduced, if it comes to organized crime, terrorism and drug trafficking. In these
cases, communication with a lawyer can be achieved starting from 36 hours
from determining of the detention (for organized crime), or after 72 hours (for
terrorism and drug trafficking). Catalog of detained suspected rights in French
law is complemented by a right to information about the progress of the
criminal proceedings (art. 77-2 of the CPC), the right to silence (art. 63-19, the
right to health protection (art. 63-5), and the right on getting a meal in a clearly
defined time (art. 64 and 65 of the CPC). The legality of the detention regime
in French law is strengthened by the obligation to legal control of the court and
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the public prosecutor, and by the parliamentarians ability to visit police
stations.

Retaining of the suspected as a form of liberty deprivation, also exists
in the law of England and Wales. Although this is case law, adopting the Law
on the Police and Criminal Evidence Procedure (Police and Criminl Evidence
Act) from 1984., a systematic normative basis for criminal prosecution of
perpetrators was created. In accordance with the provisions of the law, the
police are authorized to detain a suspected. Retaining can lasts for 24 hours,
starting from the moment of transfer of the suspected to the first police station
in the territory of England and Wales. The extension of the police custody
(police detention) is possible for another twelve hours, by the decision of the
chief inspector of police, if there is reasonable belief of the detention necessity,
in order to secure an evidence, or to obtain an evidence, by questioning of
suspected, and it is also necessary to be serious crime (serious arrestable
officence). Before making a decision about the extension of detention, the
suspected and his lawyer have the right to an oral or written communication.

If detained person is not charged within 36 hours, it must be released.
Any further retention is only possible on the basis of the magistrate court order
for further retention (warrant of further detention), initiated by the request of
police. It can take up to 48 hours. Thus, the total duration of the suspected
detention, prior to indictment, may last up to 96 hours. By raising the charges,
the suspect will be released, with the guarantee or without it, except if his name
and address is unknown, or there is reasonable suspicion that they are
inaccurate; If it is reasonable to believe that retention is necessary for the safety
of the suspected or others, or to prevent damage to property; if there are
reasonable grounds to believe that the suspected will not appear in court, or
he/she must be protected from the intervention of the court administration, or
from investigations for any particular offense (lller, Goodwin, 1985, 57).
Otherwise, in English law periodical validation of detention by the police is
provided (six hours by determining the detention, and nine hours after the
previous revision of detention). When deciding about the survival of certain
detention, the suspected and his lawyer can point out your opinion. (art. 15.1-
15.5 of Criminal Police and Evidence Act).

Italian law provides for ability to retain the suspected, as a measure of the
State Prosecutor's Office primary jurisdiction. It can be determined if there
is unable to determine the identity of suspected, or because of the risk of
flight, and the suspicion is related to the commission of offenses for which
the law provides for life imprisonment, a fine or a prison sentence of two
to six years, or the case of crimes relating to weapons and explosives (art.
384 para. 1. LCP). However, under these conditions, the retention of
suspected may be determined by judicial police (art. 384 para. 2). This
power can be realized due to the police emergency (art. 384 para. 3). The
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police can hold suspected no longer than 24 hours, with an obligation to
urgently carry out of suspected to state prosecutor.. The judicial police
shall notify the defense counsel of suspected about the act of his detention..
Likewise, about detention of a suspected, judicial police shall immediately
notify to the closest relatives (art. 387 of the Italian CPC). Detention of a
suspected, based on the autonomous decisions of the public prosecutor,
may last 48 hours (including 24 hours, on the basis of Judicial Police
decision). At that time, the public prosecutor may interrogate the
suspected. Eventual continuation of the suspected detention can be based
on the decision of the judge for preliminary proceedings, enacted at a
special hearing about the confirmation of retention.

In German law, there is the possibility of preventive closure of
suspected, before initiating a formal criminal proceedings. This power
have the Attorney General and the police, in which detention may last 24
hours. (8§ 127 StPO). After this period, the suspected must be submitted to
the court. The court may take suspected no later than the next day (8 115).
If the court finds that retention is not established, suspected makes
available to the state prosecutor. If, within one day, the charge is not
brought, the suspected be released (8 129). In Austrian law, detain of the
suspected, prior to submission to judicial authorities, may last up to 48
hours (Article 172 StPO). The court may detain of the suspected, replace
with the custody or with some of the precautions.

DETENTION IN THE PRACTICE OF EUROPEAN COURT OF
HUMAN RIGHTS

The European Court of Human Rights has been decided on the legality
of police detention of suspected. The Court in several judgments was on
the opinion that detention the suspected is not in conflict with the right of
the suspected to be promptly brought before a court.

Referring to art. 5 The Convention, the Court takes the view that the
purpose of arrest and police detention must be: bringing of people, for
which there is a reasonable suspicion of committing a offense, or who is
about to commit a offense, or who attempts to evade the law, after the
commission of the offense. However, the European Court pleaded that the
suspect's release, without charge, and without bringing to the competent
legal authority, after the police custody, by itself, does not constitute a
violation of art. 5 of European Convention! The right to liberty and security
is violated if the arrested person is released, before making of any kind of
judicial review about his detention was possible (Brogan and Others v.
United Kingdom, 1998).

From the practice of the European Court of Human Rights arises the
necessity of an immediate appearance of the person deprived of liberty
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before the Court. The Court, in the case of Brogan v. United Kingdom,
found that the duration of police detention in duration of four days and six
hours, which did not resulted in bringing to trial, is not in accordance with
art. 5 para. 3 of ECHR. Likewise, the arrested person shall, immediately
upon detention, be in a position to initiate judicial review procedure by
which his personal freedom has been limited. An urgent judicial review of
his detention is an important guarantee against the abuse of the person,
who was detained (Aksoy v. Turkey, 1998). In accordance with the
decisions of the European Court, the judicial control of deprivation of
liberty must be "automatic”, ie. it should not depend on the prior
submission of person deprived of liberty (Ditertr, 2006, 129).

From the Court's practice, it follows that the need for initiating of
criminal proceedings, or to prevent the commission of the offense, may
represent the initial justification for the detention of the suspected.
However, the continued restriction of personal liberty of the suspected
shall be subject to immediate judicial review, which will not consider only
the legality and the justification of deprivation of freedom undertaken, but
its later appropriateness. The existence of reasonable suspicion of crime
comitting itself, may not be a basis for further detention of the suspected
up to trial. In addition to the existence of reasonable suspicion that the
detainee has committed a crime, according to the jurisprudence of the
European Court, there has to be some of the reasons for the extension of
deprivation of liberty, namely: risk of flight, the risk of interference with
the judiciary, the need to prevent crime or need to preserve public order
(McBride, Macovei, 2004, 57).

By the judgments of the European Court of Human Rights the criteria
relevant to the extension of detention, before the surrender of the suspect
to the judicial authority have been concretized. Thus, there is a risk of flight
if the suspect fled after the earlier criminal charge, if requested his
extradition, or was clearly shown to be terrified of custody if there is a clear
plan for the escape of the suspect connection with a state that can help him
on the run, and the like. The risk of interference with the judiciary exists:
if there are indications that the suspected could put pressure on witnesses,
if he will provide an information to other persons, under investigation, if
he will destroy the documents and other physical evidences, and so one.
All of these circumstances can not be in bstracto, but must be factually
substantiated. The fact that the suspected was previously convicted for
similar offenses, may indicate a need for extending the detention of a
person for the purposes of crime prevention. On the other hand, the need
to maintain public order, as a basis for the extension of the detention of a
suspect does not have to exist, and if the nature of the crime points to the
possibility of a more severe punishment.



The relevant period for assessing the admissibility of life
imprisonment, undertaken prior to execution of the suspected before the
court, begins to run from the time of arrest. Therefore, the relevant date of
taking into custody, and not a later date, when the judge ordered the
custody (Miller v. France, 1997). On the other hand, the period of
deprivation of liberty ends on the day when the decision on guilt is made,
even if it is the first instance (Labita against Italy, 2000, and Vemhof
against Germany, 1968). In doing so, a period between the date of
conviction and the date of its abolition was irrelevant, when and the case
is back to retrial. Consequently to the attitude of the European Court, a
person found guilty at trial can not be considered detained, because of "the
purpose of bringing him before the competent legal authority on
reasonable suspicion of having committed an offense.” Therefore, this
person does not fall under the protection of the provisions of art. 5 para. 3
of ECHR, but the legal situation of the person regulated under art.. 5 para.
1a, which permits detention "after the conviction pronounced by a court of
competent jurisdiction* (Kudla v. Poland, 2000).

Provisions of the European Convention for the Protection of Human
Rights and Fundamental Freedoms provides for the right to an enforceable
benefit of persons who are arrested or detained, contrary to the provisions
of the Convention (article 5 para. 5). Therefore, a violation of the European
Convention is a deprivation of liberty, taken in accordance with domestic
law, but contrary to the provisions of art. 5 para. 5 of the Convention. This
undoubtedly arises from the already mentioned case of Brogan v United
Kingdom.

CONCLUDING REMARKS

A short-term closure of the suspected, prior to judicial authority
delivery, sometimes appears as an imperative of effective community
responses to persons, for which there is a relevant degree of assurance, that
they committed a crime. Power of the police to detain a suspect
determined, although conceptually and nomotechnical insufficiently
grounded, is one of the possibilities for securing the presence of the person
deprived of liberty, with the aim of collecting information, for the purpose
of creating the normative requirements for the initiation of criminal
proceedings.
Strict legality in determining detention is provided by supervision of the

investigating judge's implementation of these measures. On the one hand, the
investigating judge, at any time, may request bringing of the suspected, and,
on the other hand, he is empowered to decide about the appeal of the measure
determination. In addition, the guarantee on the basis of the protection of
individual freedoms principle (especially the right to legal defense) complete
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mechanism of normative barrier against possible arbitrary and willfully
treatment of the police. Optimal level of detained suspected protection,
contributed to the legal obligation of periodic review of the justification for
further implementation of these measures, as well as legislative changes
solutions, contained in certain systemic laws, that allow certain relativization
safeguards to protect a personal liberty.
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Abstract

Driving under alcohol is among the top reasons for traffic accidents and loss
of human lives in many countries. Republic of North Macedonia as many
legislations in the world has incriminated driving under alcohol in various
ways. To get some perspective of how often are committed these
misdemeanors on the territory that covers the area of Skopje Court of Appeal
for the years od 2020 and 2021, this research has been made to present how
high is the number of misdemeanors that have been registered by the
authorities in each municipality, for how many of them are submitted requests
for misdemeanor procedure to the Courts and how did the Courts end those
procedures, whether by sanction and what kind of sanction.

Key words: misdemeanor law, driving under alcohol, safety in the traffic and
roads.

INTRODUCTION

Drinking and driving as one of the top reasons for traffic accidents and
loss of human lives is punishable by law almost in every country. Still, this act
is not taken so seriously by the drivers, that thinking that they can control the
vehicle under a “little” consumption of alcohol. It is well known that when a
person is under alcohol, one of the many effects is that the ability of the driver
to react slows down than in normal circumstances, which is clearly stated by
medical science. Driving a motor vehicle requires a full attention, focus and
predicament, knowledge of the traffic rules and signs, traffic culture, good eye
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sight, ability to react in a matter of a second and other driver’s skills. This is
impossible with consumption of alcohol that interferes with the brain functions
changing the way the body reacts when everything is happening in the matter
of a seconds. For example - when driving with speed of 100 km per hour in
one second driver is passing 27, 7 meters. So it is not only a question of
reaction within a second, but a part of a second, because in a second of time a
certain distance has been passed.

In the Republic of North Macedonia (RNM) driving a motor vehicle
on the traffic roads under alcohol is incriminated as misdemeanor in article
228 from the Law for safety in the traffic and the roads (LSTR). This research
is focused on these misdemeanors on the territory of the Skopje Court of
Appeal (SCA). This research contains an explanatory part, which informs
about what is predicted by law for this misdemeanor and there is a part with a
data for the results from the conducted research of how many misdemeanor
charges are submitted by the police to the SCA in each municipality separate
and for the period from January 2020 to December 2021. Also in this paper we
will explain how those charges ended in front of the Courts mentioned above.

TRAFFIC MISDEMEANORS IN THE MISDEMEANOR LAW OF
THE REPUBLIC OF NORTH MACEDONIA

In the RNM, the general conditions for regulating the misdemeanors
and the sanctions, as well as the general conditions for the responsibility for
the misdemeanors, sanctioning and executing the sanctions and the whole
procedure are stipulated in the Misdemeanor Law (ML). For misdemeanors
and misdemeanor responsibility which are not regulated with the ML, the
regulations from the general part of the Criminal law are applicable.

The traffic offences as misdemeanors as stipulated in the LSTR and by
article 1 of this law are arranged several important issues: the safety and the
protection on the roads; the basic principles and interactions between the
participants and other subjects in the traffic on the roads; traffic signs system;
equipment and road signalization; duties in case of a traffic accident etc.

In paragraph 1 of the article 228 of the LSTR it is stated that the driver
must not control (drive) a vehicle on the traffic road, nor to start to drive a
vehicle if it is under alcohol.

Paragraph 2 of this article explains when the person is considered to be
“under alcohol” and in this case it is stated that the person is under alcohol
when the contents of the alcohol in the blood is higher than 0.50g/kg. The
measurement of the alcohol contents in the blood is made with blood analysis,
blood and urine analysis, or by other method for measuring the quantity of
alcohol in the organism. As a method of examination of alcohol in blood is
acceptable also with other appropriate instrument or device for measuring the
state of alcohol in a person (Alco meter or something else), which fits with the
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amounts above 0.50g/kg or in which irrelevant of the contents of the alcohol
in the blood, with professional exam will be confirmed that the person is
showing signs of alcoholic disorder.

Paragraph 3 of this article has more points and it is stated that if the
driver is experienced (has more than 2 year’s drivers’ license) he cannot drive
iIf he has more than 0.50g/kg alcohol in his organism. If the driver is not
experienced (under 2 years of drivers’ license) he cannot drive if he has more
than 0.09g/kg alcohol in his organism or if he manifests signs of alcoholic
disorder. In this category are: beginner driver; driver of a motor vehicle of the
following categories — “BE”, “C1”, “C1E”, “C”, “CE”, “D1”, “D1E”, “D” and
“DE” while driving a vehicle of that category; driver who operates a vehicle
for a public transportation while doing a public transportation; driver who’s
operating a vehicle is his basic occupation while driving the vehicle executing
the tasks of that occupation; driver instructor and candidate driver while doing
a practical assignments for learning the driving of the vehicle; the president
and other members of the exam committee during the process of the practical
part of the drivers’ exam; and driver without drivers’ license.

Paragraph 4 of the same article states that this is also punishable for a
legal entity which gives an order to, or allows operating a vehicle, oppose to
all 3 abovementioned paragraphs. To that legal entity the fine is 3.000 Euros
(€) in denar counter value. Also, for the person in charge of that legal entity
(responsible person) a fine of 500€ in denar counter value is predicted in
paragraph 5 of this article for those same circumstances.

Paragraph 6 of this article states that the fine for a driver who violates
paragraph 1 and 3 from this article is 225€ in denar counter value. This applies
to a driver who will be found to have alcohol in the blood from 0,51g/kg to
1,00g/kg. In addition, the driver will be sanctioned with Ban for driving a
motor vehicle from 3 to 6 months under the conditions and procedure stated
by law.

Paragraph 7 of this article states that the fine for a driver who violates
paragraph 1 and 3 from this article is 275€ in denar counter value, and this
applies for a driver who has alcohol in the blood from 1,01g/kg to 1,50g/kg. In
addition, the driver will be sanctioned with Ban for driving a motor vehicle
from 6 to 9 months under the conditions and procedure stated by law.

Paragraph 8 of this article states that the fine for a driver who violates
paragraph 1 and 3 from this article is 325€ in denar counter value, and this
applies to a driver who has alcohol in the blood from 1,51g/kg to 2,00g/kg. In
addition, the driver will be sanctioned with Ban for driving a motor vehicle
from 9 to 12 months under the conditions and procedure stated by law.

Paragraph 9 of this article states that the fine for a driver who violates
paragraph 1 and 3 from this article is 375€ in denar counter value, applicable
to a driver who has alcohol in the blood of 2,01g/kg or higher. In addition, the
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driver will be sanctioned with Ban for driving a motor vehicle in duration of
12 months under the conditions and procedure stated by law.

Paragraph 10 of this article states that the fine for a driver who violates
paragraph 3 from this article is 200€ in denar counter value, and this is
applicable for a driver who has alcohol in the blood from 1,10g/kg to 0,50g/kg.
In addition the driver will be sanctioned with Ban for driving a motor vehicle
in duration of 3 months under the conditions and procedure stated by law.

And the last paragraph of this article, paragraph 11 states that for the
driver that doesn’t own a driver’s license and violates par. 1, 2 or 3 of this
article for which is predicted a fine and a sanction Ban for driving a motor
vehicle, in addition to the fine it will be sanctioned with a Ban for getting a
driver’s license for the same duration as predicted in above mentioned perhaps
from this article.

When police issues the fine to the offender, the offender has a deadline
of 8 days from the issued fine to pay it in half amount. In example, if a driver
violated paragraph 6, the fine is 225€, but if the offender pays that fine in the
next 8 days of the issuing, he only has to pay 112.5€. With that payment, the
offender has been sanctioned with a fine, but because this article predicts
mandatory sanction - Ban for driving a motor vehicle alongside with the fine,
the police have to conduct the procedure further to the Court with the
jurisdiction. Only the Court can proclaim that Ban. So, in cases when the
offender paid the fine, he will go to Court only for the Ban, but if the offender
has not paid the fine, the Court will issue the fine in full amount (unless other
circumstances of economic reasons is proved) alongside with the Ban.

There is another thing to be point out that is considering the fine issuing
for the violation of the articles which predict a fine of more than 250 € and that
is the article 26 of the ML. Namely, in paragraph 1 of this article it is stated
that the fine for a natural person cannot be lower than 15€, nor above 250€ in
denar counter value, except if it is predicted otherwise with the EU legislation.
In par.2 of this article, it is stated that the fine for the responsible person in
legal entity and authorized official person cannot be lower than 15€, nor above
500€ in denar counter value. This means that in example if the offender
violated article 228, paragraph 8 and the offender is a natural person, the police
will issue a fine of 325€ in order to give an opportunity to be paid in half
amount. But, if the offender doesn’t pay the fine, the Court can give a fine of
maximum 250€, not 325€.

The Law for changes and adding of the LSTR was brought on
16.12.2020 in force from 26.12.2020. Before the changes were made in the
LSTR, the police had the option instead of issuing a fine, to register negative
points in the drivers’ book, so in the previous Law in article 228 it was
predicted that it could be issued a fine of writing a certain number of negative
points for the same predicted circumstances as in the new Law. With earned
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over 100 negative points the police official was submitting a request for a
misdemeanor procedure to the Court with jurisdiction for issuing the sanction
— Stopping of the validity of the drivers’ license in the category of the motor
vehicle for which those 100 points were registered. The drivers who faced this
sanction were able to gain the right to drive a vehicle after they pass the
drivers’ license exam again, but not before 6 months from the sanction (LSTR,
2015).

VIOLATIONS OF ARTICLE 228 OF THE LAW FOR SAFETY IN
THE TRAFFIC AND THE ROADS IN THE AREA OF THE
JURISDICTION OF THE SKOPJE COURT APPEAL FOR THE
PERIOD FROM JANUARY 2020 TO DECEMBER 2021

In order to make comparison between the numbers of registered
violations of the article 228 of the LSTR in the municipalities under the
jurisdiction of the SCA, we collected the data from all the Courts in this
jurisdiction, for the period of two years from January 2020 to December 2021,
which are presented in the continuance. These data was collected about
violations on all paragraphs of the article 228 of the LSTR.

First, the data from the Ministry of Interior (MOI) - Police Department
were collected, about registered violations of article 228 of the LSTR for above
mentioned period in 7 municipalities and city of Skopje, which are under the
jurisdiction of the SCA.

On the territory of the MOI Skopje, by the Police Department Unit for
safety of the road traffic in 2020 were conducted 1898 controls for “Driving a
vehicle under alcohol”. Through conducted alcohol tests and blood and urine
analysis it was confirmed that 620 people were participating in the traffic with
a vehicle under alcohol, and to all of them police issued fines.

In the year 2021 were conducted 7290 controls for “Driving a vehicle
under alcohol”. Through conducted alcohol tests and blood and urine analysis
it was confirmed that 1696 people were participating in the traffic with a
vehicle under alcohol, and to all of them police issued fines.

In the table 1, the numbers of registered violations by the police of the
article 228 of LSTR are presented, in each municipality on the territory under
the jurisdiction of the SCA.

In this table is visible that in every municipality in year 2020 were
registered less violations of article 228 of the LSTR, then in year 2021 in which
are registered much more, and the numbers are more than doubled.
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Table 1 — Registered violations of article 228 of LSTR in each municipality on the
territory under the jurisdiction of the SCA for year 2020 and 2021; Police Station

Violations of o
article 228 in \./lolatlor'15 3
2020 article 228 in 2021
Veles 127 391
Negotino 50 175
Kavadarci 98 245
Kumanovo 12 580
Kriva Palanka 28 123
Kratovo 11 37
Gevgelija 8 202
Skopje 620 1696
TOTAL 954 3449

In continuance are presented the number of submitted requests by the
police to the Primary Courts (PC) for misdemeanor procedure in every
municipality, and the results of the procedures, whether it was ended by
sanctioning of the offenders, rejecting of the request, or freeing the offenders.

THE PROCEDURE FOR REGISTERED VIOLATIONS OD ARTICLE
228 OF THE LAW FOR SAFETY IN THE TRAFFIC AND THE
ROADS IN REPUBLIC OF NORTH MACEDONIA

When a violation of article 228 of the LSTR is registered by the police
officials, they issue a fine to offender and if necessary they will temporarily
take the drivers’ license of the driver. The license is given back to the driver
in the next day and regardless if the fine is being paid or not, a request for
misdemeanor procedure is submitted to the Court with jurisdiction.

When the Court receives this request, a Court procedure is taking place.
If all legal conditions are fulfilled, the Court will open a case and send an
invitation to the offender and to the representative of the MOI from the
municipality that issued the request to participate to a scheduled Court session.
Both parties can tell their own sides and present their evidence and suggest a
witnesses if needed to prove the guilt or innocence. Then the Court will bring
a verdict, based on the facts and the situation that will be proved. The verdict
can be in favor of the offender — verdict that takes off the charges and sets the
offender free, or in favor of the MOI which submitted the request — guilty
verdict with which the offender is sanctioned by fine (if not paid), and Ban for
driving the category of vehicle that the offender drove when making the
violation. These two sanctions are going together and in cases when the
offender already paid the fine, only a Ban will be issued. Extend of the sanction

100



is determined by LSTR. In some cases, the fine can be lowered or allowed to
be paid in installments. In some cases it is possible for the Court to not sanction
the offender, but that is if the violation was made by negligence and the effects
of the violation hits the offender so hard, that the sanction wouldn’t have an
effect as it should have. This can happen if the violation was made under
conditions that make the violation light, in cases that are determined by the
ML. Also, the Court can bring a verdict with only a Warning for the offender,
but only in specific cases determined by law.

DATA FOR EVERY MUNICIPALITY UNDER THE JURISDICTION
OF THE SKOPJE COURT OF APPEAL

For municipality of Kumanovo the data for the year 2020 from the PC
of Kumanovo were: 412 requests submitted by the MOI to the PC of
Kumanovo and 400 are closed with sanction Ban of driving a motor vehicle,
150 with fines and 12 requests were rejected.

In 2021 were 657 requests submitted by the MOI to the PC of
Kumanovo and 539 are closed from which 529 ended with sanction Ban of
driving a motor vehicle, 164 with fines and 10 requests were rejected.

For municipality of Negotino the data for the year 2020 from the PC of
Negotino were: 87 cases were formed in the PC of Negotino and 87 are closed.
One of them ended with verdict that free the offender, 1 ended with Warning,
85 with sanction Ban of driving a motor vehicle and 30 with fines.

In 2021 were formed 160 cases in the PC of Negotino and 99 were
closed. One of them ended with verdict that frees the offender, 2 ended with
Warning, 96 with sanction Ban of driving a motor vehicle and 58 with fines.

For municipality of Kavadarci the data for the year 2020 from the PC
of Kavadarci were: 202 cases were submitted and formed in the PC of
Kavadarci and all were closed with verdict sanction Ban of driving a motor
vehicle and fines.

The data for the year 2021 from the PC of Kavadarci were: 403 cases
were submitted and formed in the PC of Kavadarci and all were closed with
verdict sanction Ban of driving a motor vehicle and fines.

For municipality of Veles the data for the year 2020 from the PC of
Veles were: 135 cases were submitted and formed in the PC of Veles and 118
were closed. One was stopped, 1 was rejected, 1 ended with free verdict and
115 ended with guilty verdict from which 46 were with sanction Ban of driving
a motor vehicle and 69 with fine.

The data for the year 2021 from the PC of Veles were: 521 cases were
submitted and formed in the PC of Veles and 198 are closed. One was rejected,
2 ended with free verdict and 195 ended with guilty verdict from which 150
were with sanction Ban of driving a motor vehicle and 45 with fine.
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For municipality of Gevgelija the data for the year 2020 from the PC
of Gevgelija were: 67 cases were submitted and formed in the PC of Gevgelija.
One was rejected, 1 ended with verdict with Warning and 51 ended with
sanction Ban of driving a motor vehicle and 13 with fine.

The data for the year 2021 from the PC of Gevgelija were: 98 cases
were submitted and formed in the PC of Gevgelija. Seven were rejected, 1 was
stopped, 2 ended with verdict with Warning, 5 with confiscating the drivers’
license, 59 ended with sanction Ban of driving a motor vehicle and 19 with
fine.

For municipality of Kratovo the data for the year 2020 from the PC of
Kratovo were: 18 cases were submitted and formed in the PC of Kratovo and
all are closed. Three ended with verdict with Warning and 15 ended with
sanction Ban of driving a motor vehicle and 9 with fine.

The data for the year 2021 from the PC of Kratovo were: 22 cases were
submitted and formed in the PC of Kratovo and all are closed. Four ended with
verdict with Warning, 18 Ban of driving a motor vehicle and 13 with fine.

For municipality of Kriva Palanka the data for the year 2020 from the
PC of Kriva Palanka were: 48 cases were submitted and formed in the PC of
Kriva Palanka and all are closed. Twenty five of them was rejected, and 23
ended with sanction Ban of driving a motor vehicle.

For municipality of Kriva Palanka the data for the year 2021 from the
PC of Kriva Palanka were: 131 cases were submitted and formed in the PC of
Kriva Palanka and all are closed. Three of them were rejected, 127 ended with
sanction Ban of driving a motor vehicle and 24 ended with fine.

For the city of Skopje the data for the year 2020 from the PC of Skopje
were: 1946 cases were submitted and formed in the PC of Skopje and 1757
were closed. Twenty seven ended with a freeing verdict, 1241 ended with
sanction Ban of driving a motor vehicle, 21 with Ban to perform a profession,
certain activity or duty, for 3 the procedure was stopped, 6 were old cases, 321
with fine, for 6 this Court had no jurisdiction, 1 was freed from sanction, 96
were rejected and 7 were ended with a Warning verdict.

For City of Skopje the data for the year 2021 from the PC of Skopje
were: 1257 cases were submitted and formed in the PC of Skopje and 718 were
closed. Fifty seven ended with a freeing verdict, 186 ended with sanction Ban
of driving a motor vehicle, 1 with Ban to perform a profession, certain activity
or duty, for 5 the procedure was stopped, 332 with fine, for 12 this Court had
no jurisdiction, 1 was freed from sanction, 115 were rejected, 8 were ended
with a Warning verdict and one with prison.
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RESULTS FROM THE RESEARCH AND DISCUSSION

From the presented results it is visible that in every municipality police
issued a request for a misdemeanor procedure to the PC with jurisdiction and
in every municipality the numbers of received requests in 2020 is lower than
in 2021. It is also visible that most of the PCs solved and closed all the cases,
mostly by sanction and rarely by free verdict. In Table 2 are presented these
numbers by every municipality. This table shows received requests from the
MOI to the PCs for a misdemeanor procedure in all 7 municipalities and City
of Skopje in 2020 and 2021 year. Bolded numbers in the column “Received”
are indicating that all the received cases were solved and closed. It is visible
that the Courts rarely bring the free verdict and mostly these cases end up with
a guilty verdict sanctioning the offender by Ban and fine. The City of Skopje
as the most populated of all has most registered misdemeanors of the article
228 from the LSTR, and municipality of Kratovo has the lowest number of
registered and received misdemeanors of this article.

Table 2 - Results from all 8 municipalities/city for solved PC cases on misdemeanors of
article 228 of the LSTR

L . Guilty Free .
Municipality/city || Year | Received verdict | verdict Rejected | Stopped

2020 412 400 0 12 0

Kumanovo
2021 539 529 0 10 0
Nedotino 2020 87 86 1 0 0
g 2021 160 98 1 0 0
. 2020 202 202 0 0 0

Kavadarci
2021 403 403 0 0 0
Veles 2020 135 115 1 1 1
2021 521 195 2 1 0
Gevaeliia 2020 67 65 0 1 0
getl 2021 | 98 66 0 7 1
e 2020 18 18 0 0 0
2021 22 22 0 0 0
Kriva Palanka 2020 ha 23 0 25 0
2021 131 128 0 3 0
e 2020 1946 1619 27 96 3
P 2021 1257 529 57 115 5

Using an online percentage calculator®® and the data from table 2 about the
received misdemeanor requests of the article subject to this paper, the
following results were calculated:

61 https://www.calculator.net/percent-calculator
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For the municipality of Kumanovo in the year of 2021 had an increase
of 30.8% compared to the year of 2020 for a submitted requests to the PC of
Kumanovo.

For the City of Skopje in the year of 2021 had a decrease of 35.4%
compared to the year of 2020 for a submitted requests to the PC of Skopje.

All the results of the other municipalities are as presented in the Table
2.

This shows that municipality of Veles had the greatest increase in
registered violations of article 228 of the LSTR or the greatest increase of
submitted requests for a Court procedure to the PC in the year of 2021
compared to 2020, and that increase was for 285.9%. The city of Skopje is the
only region in the area of the CSA jurisdiction that has decrease in the year
2021 compared to 2020, and the decrease is by 35.4%. In Table 3 are presented
all 7 municipalities and the city of Skopje in order from highest increase to
lowest and the city of Skopje with decrease.

Table 3-List from highest to lowest increase and one decrease for registered
misdemeanors of article 228 of LSTR in 7 municipalities and the City of Skopje for the
year 2021 compared to 2020

Municipality/city |[ Percentage

Veles 285.9% 1

Kriva Palanka 172.9% 1

Kavadarci 99.5% 1
Negotino 83.9% 1
Gevgelija 46.2% 1
Kumanovo 30.8% 1
Kratovo 22.2% 1
Skopje 35.4% |
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COMPARISON WITH NEIGHBORING COUNTRIES

In this part of the paper, we will make a comparison of how it is
regulated driving under alcohol in few neighboring countries - Greece,
Bulgaria, Serbia and Albania.

In Greece it is permitted to drive under alcohol with limit of 0.2% and
the fines are starting from 200 € to 2000€. The fine is allowed to be paid in
half amount if paid in the next 10 days from the issuing. The Ban for driving
a motor vehicle in Greece is issued for repeated drinking offences and the
repetition can lead even to imprisonment for up to 6 months.
(https://www.internationaldriversassociation.com/greece-driving-guide).

In Bulgaria the legal limit on drivers’ blood alcohol content is 0.05%.
The sanctions are fine and suspension of driving license for up to 6 months.
Driving under alcohol between 0.08% to 0.12% is punishable with fine and
license suspension for up to a year and operating a vehicle with alcohol above
0.12% is a crime punishable with imprisonment from 1-3 years and fine
from 200 to 1000 Levas (World Science, 2018).

In Serbia the legal limit of alcohol when driving is 29mg/100ml of
blood, so when the concentration is higher severe penalties include fine,
imprisonment and/or suspension of driving licence
(https://www.theaa.com/drinking+and+driving+law+in+serbia).

In Albania the maximum permitted level of alcohol in the bloodstream
when driving is 0.1%, so if the level exceeds the allowable, a fine will be
imposed from 40USD-190USD and suspend driving license
(https://www.internationaldriversassociation.com/ albania-driving-guide ).

Many countries have a 0.05% limit for alcohol in the blood while
driving like lIsrael, Egypt, Malaysia, Thailand, South Africa, Argentina,
Austria, Denmark, Portugal and France. In Hong Kong if the driver reaches
that limit it can be sanctioned by fine and up to three years in jail. In the United
Kingdom the limit is 0.08% and the sanctions start with a minimum of 12
months' driving Ban and a maximum penalty of six months' imprisonment with
a fine of up to £5,000. In USA alcohol limit when driving is also 0.08% and
there are variances on the laws from state to state. Canada has the same limit.
(Alcohol Limits - Guide to Alcohol Limits for Driving by County
(rhinocarhire.com).

Just as a fact, the law for drinking and driving in Dubai — a city in
United Arab Emirates which are known as one of the most strict countries
when it comes to laws and punishment their Federal law governs United Arab
Emirates Traffic Law specifies the penalties for traffic crimes and the
procedures for the violations of the law and it is stated that the drivers must
abstain from driving a vehicle under the influence of alcohol, and there is a
zero tolerance for driving under alcohol in their practice. In their Traffic Law
it is stated that the punishment for drunk driver includes imprisonment and a
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minimum fine of AED 25,000. The Court may impose additional penalties as
suspension of driver’s license for a period not less than three months and not
exceeding two years. (https://www.lawyersuae.com/Drinking-and-Driving-
Laws-in-Dubai)

CONCLUSIONS

The conducted research brought many results for the violation of article
228 of the LSTR for the period of two years on the area under the jurisdiction
of the SCA. It is of great importance to know in which direction these
violations are headed and these results showed that in all municipalities under
the jurisdiction of the SCA, except for the City of Skopje, the violation of the
article 228 from the LSTR is in enormous increase.

The results also showed that the offenders are most often sanctioned
with the predicted sanctions — Fine and Ban for driving a motor vehicle, and
in rare cases with only a Warning. If the number of these violations continues
to grow, then it should be an issue to be resolved and a question to be answered
if the sanctions are too low or the police is not performing enough traffic
controls on the roads.

Lowering these numbers will mean safer roads, safer streets, safer
driving and participating in the traffic. Decrease of these violations may save
a lives and it is of crucial significance to act in order to lower this violations
as much as it is possible. It is certain that the more often the police traffic
controls are, the fewer drivers will consider driving under alcohol. Also,
finding more ways to increase the awareness of the drivers to not seat behind
the wheel when drinking alcohol will also affect the decrease of these
violations.

However, the police conducted more traffic controls in the year of 2021
compared to 2020 (1898 controls in 2020 and 7290 controls in 2021) and if
these controls continue to grow, there should be a positive result with lesser
violations of this article. In the year 2020 the law allowed the officials not to
sanction the offenders with a fine, but with a registering a negative points, but
since the changes in the law in 2021 the negative points are no longer an
option, so the fine and Ban for driving a motor vehicle are mandatory sanctions
for the violation of this article, which is a good thing, because the drivers are
finding hard to face the Ban, especially for the ones whose job is requesting
driving a motor vehicle.

Our neighboring countries have similar sanctions for driving under
alcohol, but imprisonment is not predicted in RNM for this misdemeanor. The
hope to lower these violations in our country stays high and it is of great use
to continue to monitor and know if these violations continue to grow, so the
officials can act in a proper way to protect the participants in the traffic from
accidents caused by drunk drivers.
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Abstract

The independence of media represents the absence of external control and
influence over the media institution or individual company. It is a measure of
the ability to “make decisions and act according to one's own logic,” which
distinguishes independent media from state media. The concept of media
independence has often been challenged as a normative principle in media
policy and journalism. Nick Couldry believes that digital transformation
together with the technological, political, and social dynamics it brings,
diminishes the importance of press as a public good (e.g., by blurring the
distinction between journalism and advertising). For this reason, writers such
as Daniel Hallin (2006), Kelly McBride and Tom Rosenstiel (2013) believe
that other norms (e.g. transparency and participation) are more relevant.
Karppinen and Moe (2016) state that therefore, what we talk about as media
independence are characteristics of relations between, on the one hand,
individual entities, ranging from media institutions through journalistic
cultures to individual speakers, on the other hand, their social environment,
including the state and the prevailing political culture.

Keywords: media independence, democracy, legislation, European Union.

INTRODUCTION

Today, media freedom is one of the most endangered values of modern
societies. Authoritarian leaders are convinced that the media is an instrument
of the state and power. However, as the organization Reporters Without
Borders notes, hostility towards journalists has become constant in many
countries that are considered democratic, and this also applies to Slovenia
(Splichal 2020). At the beginning of 2020, the third Jansa government took
power during the outbreak of an epidemic of the new coronavirus disease in
Slovenia. The period between and after the takeover was marked by a large
number of controversial actions by the new government. The Ministry of
Foreign Affairs sent a letter to the Council of Europe claiming that most of
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Slovenia's media space is controlled by the media from the former communist
regime, while the Minister of the Interior wrote on Twitter that he also
informed the interior ministers about the media struggle and left political pole
against a government that successfully curbs the epidemic. When it sent a letter
to the Council of Europe and published the article War with the Media on its
official website, the government distorted not only the image of the Slovenian
media environment, but also the importance of journalism as a public
responsibility activity (Gantar 2020). Government politicians and people close
to the government were already publicly discrediting and attacking a larger
number of journalists and journalist organizations, which led to several
warnings from Slovenian and international journalist organizations promoted
by politicians (Rep 2020).

HOW TO STRENGTHEN EUROPEAN DEMOCRACY FIRST?

The question arose as to what needs to be regulated at the level of the
entire European Union in order to ensure the independence of media. On 10
January, the Commission launched a public consultation on the forthc) oming
European Act on Media Freedom, a historic initiative to safeguard media
pluralism and independence in the EU's internal market, announced by
President Ursula von der Leyen in 2021 in a speech on the situation in the
Union. Prior to the consultation, a call for evidence was published on 21
December 2021, outlining the main objectives as well as options and effects
of the initiative. Vice-President for Values and Transparency Véra Jourova is
of the opinion that the media is the pillar of democracy and that this pillar is,
as of late, crumbling as governments and private groups try to put pressure on
the media. The Commission has therefore proposed common rules and
safeguards to safeguard the independence and pluralism of the media.
Journalists should be able to carry out their work impartially and without fear,
inform citizens and insist on the responsibilities of leaders. European
Commissioner for the Internal Market, Thierry Breton, added that it is
necessary to ensure that European media remain independent, innovative and
sustainable, and operate without undue interference with their private or public
activities, as this is the only way to ensure transparency and independence. The
European Union's proposal will be presented in the third quarter of 2022. It
will be in line with the EU's efforts to promote democratic participation,
combat misinformation and support a free and pluralistic media, as set out in
the European Democracy Action Plan. In particular, it will complement the
adopted Recommendation on the Protection, Security and Empowerment of
Journalists, the proposed Digital Services Package and the forthcoming
initiative to protect journalists and human rights defenders from abuse of
litigation (i.e. strategic lawsuits to prevent public participation) (European
Commission 2022). The European Act on Media Freedom will also be closely
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linked to the measures on economic capacity, resilience and digital
transformation of the media sector implemented under the Media and
Audiovisual Sector Action Plan (European Commission -1 2022).

THE CASE OF THE REPUBLIC OF SLOVENIA

For thirty years — since the establishment of the independent state of
Slovenia — media policy and especially the development of Radio and
Televison of Slovenia (hereandafter RTV) Slovenia as the most important
public media has not been the subject of in-depth professional public
discussion based on careful investigation, clear definition of (public) media
objectives and confronting key players and alternative development
opportunities, especially in the case of public service broadcasting.. Even
worse than the absence of critical reflection on the role of the media and public
service broadcasting in democratic societies of the modern world and in
Slovenia is the ideologisation of debates on the media in general and public
service broadcasting in particular and their reduction on media financing and
control issues:
- Director of the Slovenian Press Agency (hereandafter STA), Igor Kadunc,
and now former director of the Government Communication Office, Uros
Urbanija, signed a contract on 1 February 2022 after more than 300 days of
non-financing of the STA on financing the public service provided by the
agency. This happened after numerous complications and appeals of both EU
representatives and at the end of the Supreme Court ruling | U 1071/2021
(Supreme Coourt 2021), which emphasizes in the explanation, among other
things, that the financing of the public service of the STA under the STA Act
(2021) is obliged to provide its founder, the Republic of Slovenia.
- On April 24, 2020, the Ministry of Culture announced that it could not
provide money for the already concluded tender for co-financing media
programs, which was justified by the now former Prime Minister, who posted
on the Internet social networks stating that public radio and television were
“too many” and that they were “too well paid”, and thus disseminating
publications imagining the abolition of the RTV article, and insulting editors
and journalists in particular, but also showing tendencies to subjugate and
transform the public media service. During the epidemic, it was confirmed that
professional journalism is key to informing citizens about matters of vital
importance and revealing irregularities that political and economic power
seekers have tried to cover up (Mladina 2021).

At the beginning of July 2020, the Ministry of Culture presented proposals
for amendments to four key media laws, which confirm the fear of interfering
with the authorities in journalistic and media autonomy and freedom of
expression. Amendments to these laws are inappropriate, harmful and
dangerous:
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- By redistributing the RTV contribution and eliminating the activities
of transmitters and communications, the Radiotelevison Slovenija Act
(2014) would reduce funds for the public RTV institution, weaken it
and force it into increased commercialization and expansion of
advertising space, to the detriment of the public. Overall, the bills do
not offer solutions to the dilemmas and problems that public service
broadcasters are already facing today and will be even more
challenging in the future.

- The STA Act (2021)would establish direct government control and
power over the appointment of key personnel in this central news
agency in the country, thereby reducing its independence.

- The Media Act (2021)and the Audiovisual Media Services Act
2021)do not offer solutions for the operation of media and journalism
in the modern digital and global environment and the changed
economic circumstances during the covid-19 crisis. On the one hand,
it would cause economic damage to some central television media and
shut down commercial radio networks, and on the other hand, special
taxation of cable operators, which would of course affect subscribers,
would create the largest state media fund under the direct control of
importance that could serve to finance party-affiliated media. As the
amendments to the four media laws were poorly and damagingly
drafted, all political parties were urged not to support the proposed
amendments.

Some of the proposed amendments to the four media laws (Media Act,
RTV Slovenia Act, STA Act and Audiovisual Media Services Act) would
significantly affect the position of certain media and their independence and
ability to carry out their journalistic mission, and thus the right of citizens to
information and the functioning of democracy in society. it would lead to the
financial weakening of public service broadcasting, reduction of the autonomy
of the STA, endangering the operation of some key commercial media and
establishing a system of financing tailored to very specific “media”,
dominated by those affiliated or in the hands of the former largest coalition
party. The proposer of laws must act responsibly towards the public, i.e. in the
public interest. What consequences can the financial exhaustion of public
service broadcasting, the curtailed independence of the STA and the taxpayer-
supported flourishing of party newspapers, which offer only propaganda
instead of journalism, have for citizens and democracy? The importance of
freedom of expression was pointed out by the European Court of Human
Rights, which considers freedom of expression as one of the foundations of a
democratic society and one of the fundamental conditions for the progress of
society and the development of each individual (ECtHR, 1976). States parties
to the European Convention on Human Rights have both negative and positive
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obligations in the protection of human rights and freedoms (Harris 2014); their
negative obligation is to respect human rights, and their positive obligation is
to actively ensure the protection of their rights. The state also has positive
obligations in protecting freedom of expression (Mowbray 2004), due to the
essential importance of freedom of expression as one of the first conditions
for the functioning of democracy (EctHR 2011). Thus, it is not enough for
state authorities to simply refrain from violating freedom of expression — not
to censor the media or to prosecute journalists — but to protect freedom of
expression through active conduct (Ceferin et al. 2017).

The European Court of Human Rights has substantiated this position in
several judgments, and it can also be traced in the case law of the
Constitutional Court of the Republic of Slovenia, for example in case U-I-
106/01 (2004), when it found that all branches of government in a democratic
society ensure the freedom of the press and of each journalist individually. It
follows from Article 39 of the Constitution of the Republic of Slovenia (2021)
stipulating that the state must not inadmissibly interfere with the freedom of
the press, but also that it must adopt appropriate regulations to ensure that
public media can perform their tasks independently, where the positive duties
of the state apply especially to the media established by the state. We have two
public media in Slovenia, but all media work in the public interest, a fact that
both the owners and the politicians or the state should be aware of and which
should provide a systemic environment for the development of professional
and quality journalism. The state can support the creation of content that is in
the public interest and promotes active citizenship in many ways. In any case,
stable and quality public services are the basic pillar that provides content
outside of commercial production and for audiences for whom there is no
interest in the market. A state that dismantles the public media finds it difficult
to maintain the status of a democratic state. What has been happening in
Slovenia in the field of media for the last year and a half is an attempt to
destabilize key media in order to subordinate editorial policies. Independent
journalism is in the public interest, whether it is in the public or private media.
Stable funding for the public media, however, ensured its editorial
independence.

WORLD PRESS FREEDOM INDEX

The index is a snapshot of the situation in 180 countries and territories
in the calendar year (January—December) before publication. Nevertheless, it
is intended to be considered as an accurate reflection of the situation at the
time of publication. Thus, when the state of press freedom in the country
changes dramatically between the end of the estimated year and the
publication, the data is updated to take into account the latest possible
developments. This may be linked to a new war, a coup, a major attack on
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unprecedented journalists, or a very unusual or sudden introduction of extreme
repressive policies. For the 2022 index, this exceptional procedure was used
with Russia, Ukraine and Mali. The rankings in the index are based on the
results from O to 100 assigned to each country or territory, with 100 being the
best possible result (highest possible level of freedom of the press) and 0 being
the worst. This estimate is calculated on the basis of two components (Reportes
without Borders Methodology 2022):

* The quantitative sum of abuses against journalists in relation to their work
and media outlets;

* A qualitative analysis of the situation in each country or territory based on
the responses of press freedom experts (including journalists, researchers,
academics and human rights defenders) to the RSF questionnaire, available in
23 languages. The Freedom of the Press Map provides a visual overview of
the results of all countries in the index. Colors and classifications are assigned
as follows:

* [85-100 points] good (green)

* [70-85 points] satisfactory (yellow)

* [55-70 points] problematic (light orange)

* [40-55 points] hard (dark orange)

* [0-40 points] very serious (dark red)

Figure 1: RSF’s 2022 World Press Freedom Index: a new era of polarisation

REPORT

RSF’S 2022 World Press Freedom Index
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Evaluation criteria: five contextual indicators the assessment of each
country or territory is assessed using five contextual indicators that reflect the
state of freedom of the press in all its complexity: political context, legal
framework, economic context, socio-cultural context and security. An
auxiliary score in the range of 0 to 100 is calculated for each indicator. All sub-
scores contribute equally to the global score. In each indicator, all questions
and sub-questions have the same weight. The political context has 33 questions
and sub-questions. Their aim is to assess (Reportes without Borders
Methodology 2022):

* The level of support and respect for media autonomy compared to
political pressure from the state or other political actors;

» The degree of acceptance of different journalistic approaches that
meet professional standards, including politically coordinated approaches and
independent approaches;

* The level of support for the media in their role to hold politicians and
governments accountable in the public interest.

The legal framework has 25 questions and sub-questions. They relate to the
legislative and regulatory environment for journalists, in particular:

* The extent to which journalists and the media are free to work without
censorship or judicial sanctions or excessive restrictions on their freedom of
expression;

* The possibility of access to information without discrimination
between journalists and the possibility of protecting resources;

* The presence or absence of impunity for those responsible for acts of
violence against journalists.

The economic context has 25 questions and sub-questions:

* Economic constraints related to government policies (including
difficulties in creating media, favoring state subsidies and corruption);

« Economic constraints related to non-state actors (advertisers and
business partners);

* Economic constraints related to media owners who want to promote
or defend their business interests.

Sociocultural context contains 22 questions and sub-questions. In particular,
they want to assess:

* Social constraints resulting from belittling and attacks on the press on
issues such as gender, class, ethnicity and religion;

* Cultural constraints, including pressure on journalists, not to question
certain bastions of power or influence or to cover certain issues, as this would
run counter to the prevailing culture in the country or territory.

The hostile atmosphere towards journalists, encouraged by Former
Prime Minister Janez Jans$a, has led to physical and online attacks, the RSF
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report states. Although the legal framework protecting freedom of the press is
still strong, the media is subject to political pressure and strategic SLAPP
lawsuits. The RSF also points out in the report that the government has
arbitrarily stopped the financing of the Slovenian Press Agency for several
months and appointed political allies to the management of RTV and
supervisory bodies. In addition, media outlets controlled by those close to
Prime Minister JanSa's SDS party are receiving investments from Hungarian
oligarchs loyal to Viktor Orban. However, the lack of transparency in media
ownership and the legacy of poorly regulated privatization threaten the
independence of some media organizations, the report warns. Journalists
investigating corruption or pandemic management have been harassed online
by supporters of the Prime Minister, and journalists in particular have received
threats. During the COVID-19 pandemic, government-critical journalists
pointed to discrimination in access to public information. On the other hand,
citizens showed solidarity with journalists and contributed en masse to the
STA crowdfunding initiative after the government stopped funding it, the
report said. Many governments around the world have used the COVID-19
pandemic to increase repression, and journalism has been blocked in more than
130 countries, according to the annual report Reporters Without Borders
(RSF). The report draws attention to the “dangerous path for media freedom”
in Slovenia, which fell eighteen places in terms of the media freedom index.
Slovenia has indeed fallen from the group of countries with satisfactory media
freedom to the problematic countries. (Reporters without borders: Europe -
Central Asia Slovenia 2022, Delo 2022). Slovenia's fall in the media freedom
index is the result of attacks on journalists and the dismantling of the media
space.

CONCLUSION

Until recently, the former state policy subjugated journalism and
humiliated journalists in accordance with the interests and perceptions of those
in power. Reducing funding means less in-depth reporting and investigative
journalism and makes it extremely difficult for journalists to work in the public
interest. Investigative journalism, as the most demanding and at the same time
the most expensive type of journalistic communication, has an irreplaceable
role in democracy, as it exposes failures in society's regulatory systems and
ways in which these systems can be deceived by the rich, powerful and corrupt
by exposing illegal and / or unethical actions. It is hard to imagine that in the
face of declining funding for public service broadcasting and other forms of
pressure on journalistic and media independence predicted by the proposed
laws, journalists could consistently monitor power and expose how it is abused
by those who manage taxpayers' money on behalf of citizens. Today, we need
the public media as a public service more than ever in order to provide people
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with credible information (not pro et contra, but credible), to give a voice to
those excluded from the public communication space, to protect fundamental
human rights in public debate, to set program standards and establish
functioning internal mechanisms to verify their compliance and carefully
nurture the attitude towards its listeners and viewers as citizens and not as
consumers, in order to serve the public, i.e. the whole community, and not to
themselves or to individual groups. Serving the public is by no means an easy
job. Serving the public has taken on a negative connotation in relation to
making money. If we are not successful in this struggle as a society, it will be
disastrous — not only for journalism, but also for public life. Therefore, it is
time for democratic action. For, as George Orwell wrote, “Freedom of the
press means freedom of criticism and opposition.” It is almost superfluous to
repeat that in a democratic society, journalists, as guardians of democracy and
guardians of the public interest, play a key role, which can only be successfully
performed by those who are independent and responsible at the same time.
Only a strong public medium as a sign of a healthy, democratic society.
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Abstract

The pandemic has caused an extremely negative socio-economic impact on
employment, poverty, and inequality, but also on private sector investment
necessary for sustainable development. Numerous studies have confirmed that
the growth of inequalities is negatively correlated with the gross domestic
product growth, prolongs the duration of the recession, and undermines the
effectiveness of the fight against poverty. High and growing inequality inhibits
society's progress towards the goals of sustainable development. The subject
of analysis are environmental inequalities and their impact on poverty,
economic growth, just green transition process, and sustainable development.
The role of development finance institutions in supporting sustainable
development and raising awareness of a green economy concept is also
discussed.

Key words: development finance institutions, environmental inequalities,
green economy, green investments, sustainable development, just transition

INTRODUCTION

Sustainability of the macroeconomic system, while ensuring economic
growth, implies the focus of public policymakers not only on the area of
constant profit maximization measured by the gross domestic product growth
rate, and represented by the dominant capitalist and neoliberal concept of
production and business in general but also, reduction of poverty and social
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disparities, i.e., inequalities, as well as environmental protection. Green
transition and transformation of the economic system from the aspect of
sustainability implies the establishment of a new model of production and
business which, in addition to achieving purely economic goals of profit
maximization, does not exclude the social component of development based
on inclusive and equitable inclusion of different social groups (Ostoji¢ 2022,
126).

Green economy is the opposed to today's dominant economic model,
which generates and promotes widespread environmental and health risks,
encourages wasteful consumption and production, and results in resource
deficits and inequalities (World Bank 2012). Negative consequences caused
by air pollution, which include impacts on labour productivity, health
expenditures and agricultural crop yields, are projected to lead to global
economic costs that gradually increase to 1% of global gross domestic product
by 2060 (OECD, 2016). Also, water pollution and economic growth are
intrinsically linked. When rivers become highly polluted, regions lose 0.8%-
2% of economic growth. These losses imply that the costs of environmental
degradation are severely under-estimated (World Bank Group 2019).

-Income and wealth mechanisms
inequalities _Lack/low infrastructure - High vulnerability

-Inequality of access -High exposure
opportunity -Absence/low access to

HAZARDS

-Disproportionate -Pollutions
-Increased inequalities impact of -Degraded natural
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vulnerable groups -Climate change

-Natural disasters
CONFELICTS

Graph 1: Inequalities and environmental hazards

Source: ESCAP, https://www.unescap.org/sites/default/d8files/knowledge-
products/ThemeStudyOnlnequality.pdf
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Inequalities have many negative implications for the economy. In recent
decades, the level of global income inequality has always been high. The
share of the richest 10% of the population in global income fluctuated
between 50% and 60%. Global wealth inequalities are even more
pronounced than income inequalities. The poorest half of the world's
population owes almost no wealth, while 10% of the population owns 76%
of the total wealth (World Inequality Lab 2021). Inequality of opportunity
references unequal access to fundamental rights and services-education,
health care, water, energy, information and communications technology,
finance, credit. The inequality of income, wealth, education, healthcare,
financial resources leads to the formation of disadvantaged groups of
people that are highly wvulnerable and disproportionately exposed to
environmental hazards (Graph 1). The devastated environment endangers
the health, existence, and well-being of the mentioned groups, and this
further accelerates the growth of inequality, creating a vicious circle
(ESCAP 2018). In the following, the relation between the business
activities of development finance institutions focused on achieving
sustainable development goals and the concept of a green economy, and the
impact of environmental inequalities on the process of just green transition
will be presented.

THE ROLE OF DEVELOPMENT FINANCE INSTITUTIONS IN
FOSTERING GREEN GROWTH AND BUILDING AWARENESS
OF THE GREEN ECONOMY CONCEPT

Development Finance Institutions (DFIs) are legally independent,
state-supported institutions that foster sustainable development through
private sector investments in underdeveloped countries. Their role is not
only financial and investment, but this type of institution is also focused on
achieving sustainable development goals (SDGs) such as job creation,
poverty reduction, financing of micro, small and medium enterprises and
entrepreneurs (MSMEs), growth of public revenues due to investment
growth in the private sector, environmental protection, energy efficiency,
renewable energy sources, climate finance to support actions that should be
taken to adapt to climate change and effectively mitigate the negative
consequences (Savoy, Carter and Lemma 2016, 8). The development goal
of their existence is reflected in bridging the gap between aid agencies and
commercial investments and providing support in ensuring stable,
sustainable, and inclusive economic development. The financial goal is
reflected in the fact that these institutions as investors or co-investors,
through project activities, provide companies and financial institutions with
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commercial financing and thus support the growth of their business and
development performance (Dalberg 2009, 8). Considering that many
private investors are not willing to take on risky investments, development
finance institutions provide financial support in undercapitalized business
areas with high risk (clean energy, healthcare, urban resilience, sustainable
land-use).

According to World Bank research, 9 out of 10 new jobs in
developing countries are generated by the private sector, so it can be
concluded that the private sector plays a key role in promoting sustainable
economic development and one of the important questions is how to most
effectively stimulate its growth (IFC 2013). Development finance
institutions promote investments, not only through financial support, but
also through improving the business environment and environmental
corporate social responsibility which is the focus of the green economy
concept. Since the growth of population, gross domestic product per capita
and energy intensity cause an increase in CO2 emissions, one of the key
issues is how to reach a compromise between economic development and
good environmental quality (Petrovié, Nikoli¢, and Ostoji¢ 2018, 73-74).

The green economy is recognized as a means to achieve sustainable
development. The United Nations has developed a definition of a green
economy that implies improving human well-being, social equality, and
development with a significant reduction in environmental risks (Sarangi
2019, 45). The green economy is the way to achieve the Sustainable
Development Goals - 2030 Agenda and eradicate extreme poverty, ensure
human health, well-being, and economic development. Green growth
emphasizes natural resources efficiency and minimizes environmental
pollution. Economic growth drives poverty reduction, but this effect
depends on the levels of inequality (World Bank 2012). The pandemic has
affected employment and income inequality in developed and less
developed countries in various ways. With significantly more negative
consequences, it affected less-educated workers with lower-paid jobs than
the educated categories of the able-bodied population. In developed
countries, highly educated employees with better-paid jobs switch to a
specific form of work during the pandemic - work from home. In that way,
the pandemic did not reduce the income of this category of employees. In
contrast, the pandemic has affected the income of workers with low levels
of education and qualifications, but in developed countries, this decline has
been offset by government aid programs (Milanovi¢ 2021). Therefore, it
can be concluded that in developed countries, the pandemic not only did
not affect the growth of income inequality but also reduced it to a certain
extent (NBER 2021). In underdeveloped countries, the limited possibility
of switching to remote work in cooperation with the lack of government
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financial support for vulnerable categories of society, led to the growth of
income inequality, mostly affecting employees with low levels of education
and low incomes (Watts and Fiala 2020).

Economic growth has to be inclusive to ensure sustainable jobs,
equality, and the wellbeing of the entire population. Development finance
institutions contribute to the green economy transition financing the
projects in the field of renewable energy sources and energy efficiency that
mitigate CO2 and CO; equivalent emissions. Socially and environmentally
responsible management, transparent company structures and standards
help ensure accountable business practices. Commercially viable
investments in underdeveloped countries attract private investors, which
significantly supports the mobilization of domestic resources (EDFI, 2016).

s
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Graph 2: Gross domestic product growth projections by 2050.

Source: PwC, https://www.pwc.com/gx/en/world-2050/assets/pwc-the-world-in-2050-
full-report-feb-2017.pdf

Green growth is based on taking advantage of the economic
opportunities presented by the large investments required for a low-carbon
transformation (Deichmann and Zhang, 8). Green investments cause a
number of positive economic effects such as growth of gross domestic
product, growth of the renewable energy in total energy consumption, as
well as reduction of greenhouse gas emissions (Lyeonov, Pimonenko,
Bilan, Streimikien¢, and Mentel 2019, 5-7). At the global level, half of
green investments are related to energy efficiency and renewable energy
sources, while the other half focuses on reducing waste and improving
waste management, public transport infrastructure and natural capital-
related sectors such as agriculture, fisheries, water and forestry. The
circular economy has the potential to contribute to the development of a
sustainable, low-carbon, resource-efficient, competitive economy.
Innovations and green investments (in eco design, secondary raw materials,
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recycling processes and industrial symbiosis) are the main channels of
transition from a linear to a circular economy (Mitrovi¢ and Pesalj 2021).
The most advanced European country in the transformation towards a
circular economy is Germany, thus achieving a reduction in negative
environmental impacts, revenue growth, reducing resource dependence,
reducing waste production and creating green jobs (Graph 3).

Germany M 34799.8
O 272352
France M 22205.2
9 1691.5
Romania ™ 1601.5
¥ 810.5
Slovakia ® 751.6
¥ 650.7
Bulgaria ® 628.0
# 578.7
Serbia ¥ 297.4

0 10000 20000 30000 40000

Graph 3: Private investments, jobs and gross value added related to
circular economy sectors in million euro, 2018.

Source: EUROSTAT,
https://ec.europa.eu/eurostat/databrowser/view/cei _cie010/default/table?lang=en

Blended finance is an important mechanism for stimulating the
growth of private sector investments through sustainable development
projects where development finance institutions play a significant role.
Over the past few decades, there has been a gradual shift in development
finance. Public sector is no longer the primary financial resource and
interest in the private sector investments is intensified (Savoy and Milner
2018, 1-2). Blended finance is “the use of catalytic funding (e.g., grants and
concessional capital) from public and philanthropic sources to mobilize
additional private sector investment to realize the sustainable development
goals” (Convergence 2021). An approach that mixes different forms of
capital (concessional finance sourced from governments or other public
sources with commercial finance from the private sector) in support of
development becomes an important solution to an inclusive green economy
that ensures equality of opportunities.
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Funding for sustainable development goals is a significant undertaking.
Annual deficit of 2.5-3 trillion dollars for financing sustainable
development goals should be offset by investments. The potential of
blended finance to fill the investment gap and accelerate development
unlocking and scaling up private investments has been recognized. Goals
most targeted by blended finance funds and facilities are those focusing on
jobs and economic growth (SDG 8), infrastructure (SDG 6, 7, 9, 11),
climate change (SDG 13), and goals that cut across most others (SDG 1, 2,
17) (OECD 2018). As a tool on the pathway to net zero goal, development
finance institutions have a significant contribution to the climate finance
flows. Half of the climate finance (51%) is provided by the public sector.
The dominant share is held by development financial institutions, which
finance 69% of public flows (219 billion dollars), while the rest is provided
by state-owned financial institutions (14%) and governments (17%)
(Climate Policy Initiative 2021).

ENVIRONMENTAL INEQUALITIES AND JUST GREEN
TRANSITION

Income distribution and environmental disruption are increasingly pointed
out as obstacles in securing sustainable development goals and
environmental preservation. Analyzing the relationship between income
inequalities and ecological footprint, it is suggested that inequality
promotes environmental pollution. Further financial development also
escalates carbon emissions (Idrees and Majeed 2022, 10-13; DESA 2015).
The just green transition, and the deep transformation of economic systems
and societies, can also alleviate existing inequalities in well-being
outcomes, due to the interconnected nature of economic, social, and
environmental challenges is reflected in SDGs (OECD 2021). The greening
of economies can enhance ability to manage natural resources sustainably,
increase energy efficiency and reduce waste, while also promoting social
justice and addressing poverty and inequality in a way that is as fair and
inclusive as possible to everyone concerned (ILO 2018).

Ecological inequality are defined as “any imbalance or disparity
among inhabitants of the same living environment deemed inappropriate,
unjust or detrimental to that environment's integrity” (EEA 2022).
Environmental inequality includes inequality in access to natural resources,
exposure to pollution, contributions to environmental degradation, and
disasters due to unsustainable use of natural resources (Zechariah,
Amegavi, Donkor, and Mensah 2021). By 2021, about 50 billion tons of
CO2 were produced. Three quarters came from the energy sector and fossil
fuel combustion, 12% from the agricultural sector, 9% from the industrial
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sector (mostly as a result of cement production) and 4% from waste
management. Historically, CO2 emissions per capita amounted to 0.8 tons
in 1850, before rising to 2.7 tons in 1900, and during 1950 it recorded
additional growth and reached the level of 4.3 tons. In the eighties of the
twentieth century, there was a further increase in carbon emissions per
capita (6.8 tons), and after falling to 5.8 tons in 2000, there was a renewed
increase in 2019 to 6.6 tons. The reduction in emissions from the mid-1970s
to 1980 is a result of improvements in energy efficiency after the oil crisis
of the 1970s, as well as faster population growth in regions with below-
average emissions of harmful gases (World Inequality Lab 2021).

[
12%

Middle 40% Bottom 50%

Graph 4. Global carbon inequality, 2019 (contribution to world
emissions)

Source: World Inequality Lab

https://wid.world/document/climate-change-the-global-inequality-of-carbon-emissions-
1990-2020-world-inequality-lab-working-paper-2021-21/

Taking into account the latest available data, global inequality in carbon
emissions is evident, since 10% of the population is responsible for almost
half of all emissions. Carbon dioxide emissions of one-tenth of the total
population are almost equal as the emissions of the middle 40% and the
bottom 50% together (Graph 4). If we look at the period from 1990 to 2019,
it can be stated that global emissions per capita increased by only 6%. What
attracts attention is that observed by groups, there are large differences in
carbon emissions. Namely, the production of carbon dioxide per capita
0.01% of the richest in the world's population has almost doubled to about
2.500 tons, while half of the poorest population produces only 1.6 tons per
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capita. Also, if the focus of the analysis is the comparison of the
contribution to the growth of global CO2 emissions for the period 1990-to
2019, one-hundredth of the world's population (77 million individuals) is
responsible for 21% growth in carbon dioxide emissions, while the
contribution of the poorest half of the world's population (3.8 billion
individuals) is only 16% (Table 1).

Table 1. Emissions growth and inequality, 1990-2019.

Emission per Total Growth in Growth in Share in
capita (tons emissions emissions total emission
CO2) per capita emissions growth
(billion tons
CO2
1990 201 199 201 (1990- (1990- (1990-
9 0 9 2019) 2019) 2019)
Population 6.2 6.6 32 50. 7% 58% 100%
5
Bottom 12 1.6 3.1 6.1 32% 96% 16%
50%
Middle 6 6.6 13. 20. 4% 54% 39%
40% 3 4
Top 10% 30 31 15. 24 4% 54% 45%
7
Top 1% 87 110 45 8.5 26% 87% 21%
Top 0.1% 323 467 1.7 3.6 45% 114% 10%
Top 0.01% 1397 253 0.7 2 81% 168% 7%
1

Source: World Inequality Lab

In 1990, most global carbon inequality was caused by differences
between countries. The differences between rich and poor countries were
much more pronounced, and a much larger share of greenhouse gas
emissions is attributed to the inhabitants of countries with higher gross
domestic product. After three decades the situation is changing. In addition
to large inequalities in carbon emissions between countries, there are also
large inequalities within countries (World Inequality Lab 2021). Just
transition to a greener economies requires the integration of environmental
goals of sustainable development with economic and social policies and can
affect the higher tax rate of rich and developed countries, whose activities
most endanger the environment. In this way, countries can be influenced to
reduce the production and consumption of products and services with
negative environmental consequences or to allocate financial resources for
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the development of green technologies that will produce fewer side effects
on environmental pollution (Milanovi¢ 2021). What supports the issue of
progressive taxation is certainly the growing concentration of wealth, as
well as the fact that after the public health crisis caused by the pandemic,
national income is declining, while the value of private wealth is growing,
especially among the richest people. Since wealthy people have higher
savings rates, redistribution policies, such as wealth taxes and taxes on
capital income, as well as public policies such as rent control and
regulation, can have a limiting effect on capital accumulation. If
inequalities continue to grow, there is a possibility that the threat of owning
more than a quarter of global wealth by the top 0.1% by 2070 will come
true (World Inequality Lab 2021).

The Covid-19 crisis is an opportunity to move to a low-carbon
economy and combat the climate crisis. Many investors see the current
situation as an opportunity for investments with an environmental
dimension. According to estimates, in the next ten years, a large number of
new jobs can be created in the solar energy sector, which far exceeds the
number of lost jobs caused by the green transition and leaving the fossil fuel
industry (IRENA 2019). Green transition can contribute significantly to
green jobs, poverty eradication and social inclusion.

CONCLUSION

The green economy establishes a link and an appropriate balance
between ecology and the economy to increase social welfare, reduce
poverty and achieve social justice. The green transition is the way to
achieve the 2030 Sustainable Development Agenda and eradicate extreme
poverty while achieving environmental goals that ensure human health,
well-being, and development, because green investments cause positive
economic effects such as gross domestic product growth, increasing the
share of energy from renewable sources in total energy consumption, as
well as reducing greenhouse gas emissions. Analyzing the overall structure
of development funds, in countries with low inflows of foreign direct
investment and low levels of revenue collected by the government through
taxes and other sources, development finance institutions are an important
driver of development whose potential underdeveloped countries should
use for their progress. The representation of the development finance
institution, i.e. the development bank, in the financial system is important
not only for economic growth but also in the context of the gradual
transition to the green economy, theory of tripartite green economy and
reform of the economic system in terms of including the social component
of development, i.e. active action against environmental and social
degradation, inequality, and poverty. Investing in the private sector,
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development finance institutions contribute to overall economic and social
progress. Employees benefit through the creation of new jobs, higher
salaries, and other benefits that are not directly related to income -
improving working conditions, and exercising their safety and health rights.
The government collects higher tax revenues. The increased business
volume of companies that are financed by development finance institutions'
sustainable projects affects positively the business activities of other
members of the value chain. That is reflected in the growth of demand for
suppliers’ products and services. Due to the growing competition,
customers have access to quality improved products that are
environmentally sustainable and more affordable. Significant benefits are
also realized for the community through environmental protection,
construction, and improvement of production and social infrastructure.
Income and wealth inequalities have been on the rise since the
1980s. Due to the low wealth of governments, the question is whether states
have the capacity to tackle inequalities as well as key 21st-century
challenges such as climate change. Further, the climate change issue
requires tackling high inequalities in carbon emissions. One tenth of the
population is responsible for almost half (48%) of all emissions of harmful
gases into the atmosphere, producing 31 tons of CO. per capita per year.
Current annual per capita carbon emissions are twice as high as the limits
imposed by global average temperatures increasing below 2°C by 2050.
The great wealth is associated with high pollution rates. Progressive
taxation could generate significant public revenues that can be reinvested
in education and health infrastructure improvement and the green transition.
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Abstract

The painful and endless period that the world is going through due to the
effects of COVID-19, has been charging various negative collateral effects. In
this regard, it is unfortunate that it had to be the State itself that, far from
safeguarding the fundamental rights of the population, directed its
management towards the systematic violation of them.

However, it is also possible to approach the scenario from the new demands
that the effects of the corresponding confinement cause. In this sense, it is
noted that this has deserved that they have had to recognize various
fundamental rights, which before the pandemic did not have such quality and
thus also "recognize" other rights that, although it is true, were already
recognized, not in the recent extremes.

In this installment, we unravel this theme, developing it, in addition to the
rights that it deserves to be urgently recognized and the priority that its
attention should have.
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BY WAY OF INTRODUCTORY LINES

The long period that the world is experiencing as a prisoner of the
effects of COVID-19, has been charging various negative collateral effects. In
this regard, it is unfortunate that it had to be the State itself that, far from
safeguarding the fundamental rights of the population, directed its
management towards the systematic violation of them.

Here are some cases: i) Hungary.- In addition to the fast-track law
adopted on March 10, 2020 to make labor law more flexible during the
pandemic crisis, they published a press release on the government measures
introduced in the state of emergency. While the unions welcome some of the
measures mentioned to safeguard jobs, they express concern that changes to
the Labor Code disproportionately endanger workers. The new measure that
establishes that "The employee and the employer can deviate from the
provision of the Labor Code in a separate agreement.” It is basically the
elimination of the entire Labor Code and autonomous collective agreements,
i) Romania.- In accordance with the Presidential Decree of March 16, 2020,
in order to prevent the spread of COVID-19 and to achieve the management
of consequences, in relation to the evolution of the epidemiological situation,
during the state of emergency, the exercise of the following rights is restricted,
in proportion to the degree of compliance with the criteria provided in art. 4,
paragraph 4) of the decree: Free movement; right to family and private life;
inviolability of the home; education rights; freedom of assembly; right to
private property and right to strike, iii) Italy.- Telephone operators that track
mobile phones (for example, in Milan) to inform public authorities about the
extent of trafficking and movements of people.®

The aforementioned merits greater commitment on the part of the
States. This, in order not to incur in the various violations of fundamental
rights, such as those that we have referred to as an example.

However, it is also possible to approach the scenario from the new
demands that the effects of the corresponding confinement cause. In this sense,
it is noted that this has deserved that they have had to recognize various
fundamental rights, which before the pandemic did not have such quality and
thus also "recognize" other rights that, although it is true, were already
recognized, not in the recent extremes.

8 NOTA INFORMATIVA DEL OBSERVATORIO COVID-19 DE LA CONFEDERACION
EUROPEA DE SINDICATOS. Derechos humanos y COVID-19. En linea, recuperado en fecha 10/10/21
de: https://www.ccoo.es/d94b14a3b24162bae3a3359cccf691f3000001.pdf. Andalucia, 2020, pp. 23, 33,
35.
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In this installment, we assume this commitment by unraveling said
theme, developing, in addition, the rights that deserve to be urgently
recognized and the priority that their attention should have.

IMPORTANCE OF SAFEGUARDING FUNDAMENTAL RIGHTS IN
COVID-19

The world is facing an unprecedented crisis. At the heart of this crisis
is a global public health emergency on a scale not seen for a century,
demanding a global response with far-reaching consequences for our
economic, social, and political lives. The priority is saving lives. In view of
the exceptional situation and in order to preserve lives, countries have no
choice but to take extraordinary measures. The generalized confinement,
dictated to slow the transmission of the virus, necessarily restricts the freedom
of movement and, thus, the freedom to enjoy many other human rights. This
can inadvertently affect people's livelihoods and safety, their access to health
care (not just in the case of contracting COVID-19), food, water and sanitation,
work and education, as well as leisure. Steps must be taken to mitigate these
unforeseen consequences. We have an obligation to make sure everyone is
protected and included in the response to this crisis.®*

The goal is threefold: to strengthen the effectiveness of the response to
the immediate global health threat, to mitigate the broader impact of the crisis
on people's lives, and not to create new problems or exacerbate existing ones.
These three aspects will put us in a position to rebuild better for all. This is not
the time to neglect human rights: human rights are needed now more than ever
to navigate this crisis in a way that allows us, as soon as possible, to focus
again on achieving equitable sustainable development and sustaining peace.®®
Recently, a decision adopted by the Inter-American Commission on Human
Rights records that the COVID-19 pandemic may seriously affect the full
exercise of the human rights of the population due to the serious risks to life,
health and personal integrity that the COVID- 19; as well as its immediate,
medium and long-term impacts on societies in general, and on individuals and
groups in situations of special vulnerability. The Americas is the most unequal
region on the planet, characterized by deep social gaps in which poverty and
extreme poverty constitute a cross-cutting problem in all the States of the
region; as well as the lack or precariousness of access to drinking water and
sanitation; food insecurity, situations of environmental contamination and lack
of housing or adequate habitat. To which are added high rates of labor

5 NACIONES UNIDAS. La COVID-19 Yy los derechos humanos. En esto estamos todos juntos. En linea,

recuperado en fecha 10/10/21 de:
https://www.un.org/sites/un2.un.org/files’/human_rights and covid19 spanish.pdf. Nueva York, 2020,
pp. 2- 3.

% NACIONES UNIDAS. Ob. Cit. Pp. 2- 3.
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informality and work and precarious income that affect a large number of
people in the region and that make the socioeconomic impact of COVID-19
even more worrying. All this makes it difficult or prevents millions of people
from taking basic prevention measures against the disease, particularly when
it affects groups in situations of special vulnerability.®

In addition, the region is characterized by high rates of generalized
violence and especially violence based on gender, race or ethnicity; as well as
the persistence of scourges such as corruption and impunity. Likewise, in the
region the exercise of the right to social protest prevails on the part of citizens,
in a context of repression through the disproportionate use of force, as well as
acts of violence and vandalism; serious prison crises that affect the vast
majority of countries; and the deeply worrying extension of the phenomenon
of migration, forced internal displacement, refugees and stateless persons; as
well as structural discrimination against groups in situations of special
vulnerability. In this context, the pandemic poses even greater challenges for
the States of the Americas, both in terms of health policies and measures, as
well as economic capacities, which allow the implementation of care and
containment measures that are urgent and necessary to effectively protect their
populations, in accordance with the International Law of Human Rights.®’

The importance of defending and safeguarding fundamental rights in
times of pandemic is clear. In this sense, although it is true that the protection
of the population implies some restrictions to avoid massive contagion, it is
essential to bear in mind that this does not entail in any way the violation of
fundamental rights, unreasonableness and disproportionality. Otherwise, the
"remedy" would become more harmful than the pandemic itself.

RIGHT TO PROTEST

In the present case, there is the recent issuance of the Judgment of the
TC Exp. No. 00009-2018-Al/TC (published on 07/06/20).

This is a historic sentence for the national human rights movement and
for human rights defenders in our country, constantly criminalized for
exercising their right to protest. Said sentence is given regarding the
unconstitutionality claim filed against article 200 of the Penal Code, which
typifies the crime of extortion. Its constant modifications constituted a certain
and imminent threat to several fundamental rights, but especially to the right
to protest (...) If we take into account that the minimum custodial sentence
contemplated for the crime of extortion is 10 years (more than 4 years), the

8 RESOLUCION NO. 1/2020 PANDEMIA Y DERECHOS HUMANOS EN LAS AMERICAS.
Pandemia y derechos humanos en las Américas. En linea, recuperado en fecha 10/10/21 de:
https://www.0as.org/es/cidh/decisiones/pdf/Resolucion-1-20-es.pdf. Washington, 2020, p. 3.

67 RESOLUCION NO. 1/2020 PANDEMIA Y DERECHOS HUMANOS EN LAS AMERICAS. Ob.
Cit. Pp. 3- 4.
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practical consequence is that preventive detention can be imposed on social
Ieadergsjust for participating in a protest march where a public road has been
taken.

In the first place, that the penal system to face social conflicts, must
constitute the last ratio of intervention of the State (Fund. 15). Second, it has
recognized the fundamental right to protest, as a right of autonomous
configuration, different from other related rights such as freedom of assembly,
the right to strike, the right to petition or freedom of opinion (Foundation 82).
Third, it develops a foundation for the right to protest and incardinates it with
constitutional principles of the greatest importance for the order. These are the
basis that sustains the structure of the Constitutional State of Law (Funds. 68
and 76). The TC even goes so far as to say that the fundamental right to protest
implies recognizing the right to a critical position against power (Fund. 74).
Fourth, it configures the content of the right to protest. That is to say, it
develops the necessary elements for its implementation, so that this unfolds
normative effects, otherwise we are left with a rhetorical declaration (Fund.
82). Finally, it pointed out that the "improper economic benefit or advantage
or other advantage of any other nature", which is part of the classification of
the crime of extortion, does not reach eventually legitimate demands.5®
In this sense, it is worth highlighting the constitutional recognition of the right
to protest, since it not only embraces the spirit contained in the Constitutional
State of Law, but also stands out for its opportunity in the current health
situation. This, in the sense that it grants due protection to the just protests that
are presented during the same.

By the way, we bring up what happened in Tacna, where two humble
people (father and mother) of Azangarino origin were carrying out a protest in
front of the Army Command. With signs in hand and loudly they asked for
information about their 22-year-old son, who has been missing since May 10
of the current year, the same one who was doing voluntary military service in
the Cavalry Regiment No. 221 of the Tarapacd Barracks. However, some
members of the National Police of Peru did not hesitate to intervene and use
force to try to transfer them to a police station, which has been considered
excessive and has generated outrage in the city, producing new concentrations
in order to demand the search. of the truth in that case.”

8 INSTITUTO DE DEFENSA LEGAL. Tribunal Constitucional reconoce por primera vez el derecho
fundamental a la protesta. En linea, recuperado en fecha 10/10/21 de: https://idl.org.pe/tribunal-
constitucional-reconoce-por-primera-vez-el-derecho-fundamental-a-la-protesta/. Lima, 2020.

89 INSTITUTO DE DEFENSA LEGAL. Ob. Cit.

0 VERASTEGUI HUAYNATE, Josué. El derecho a la protesta en tiempos de covid-19. En linea,
recuperado en fecha 10/10/21 de: https://Ipderecho.pe/el-derecho-a-la-protesta-en-tiempos-de-covid-
19/. Lima, 2020.
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RIGHT TO THE CITY

The right to the city is legally presented from three necessary facets:
(a) the equitable usufruct of what the city has to offer its inhabitants, (b) the
mandate of collective and participatory construction of city affairs and (c) the
effective enjoyment of human rights in urban contexts.”

From what has been said, we infer that although the recognition of the
right to the city is important, however, it must be specified that it
fundamentally involves the protection of its own nature. That is, it does not
embrace non-urban sectors, which are not considered a city.

In this sense, we consider that the need for its recognition (especially
in the period of the global pandemic), becomes important as incomplete. This
is because said right entails due safeguards for all persons regardless of place
of residence. Ergo, it would also merit recognition of the right to non-civility.
On the other hand, it is worth mentioning the recent issuance of a ruling by the
Peruvian Constitutional Court (TC), STC Exp. No. 00013-2017-PI/TC
(06/9/20). In it, it evaluated the possibility of establishing a new right (the right
to the city) that includes, according to the plaintiffs, the enjoyment of the
public spaces of the city and the participation in its management. In this regard,
the Court held that the consideration of new rights must be evaluated with great
caution since it will be unnecessary if it is already implicit in another existing
right. Thus, he concluded: (...) the right to liberty, the right to equality, the
right to free movement and the right to enjoy free time, all recognized in article
2 of the Constitution, ensure that any person can enjoy the benefits of the city
or any public space with free access on an equal basis, without the need to
establish a new right that specifies it. (f.j. 103).72

In this regard, we consider in a different sense than that indicated by
the TC. This is because the recognition of the right to the city would strengthen
the rights it embraces, making it possible to realize them. In addition, the
argument he makes is insufficient, because if it were valid, it would have to be
decided at the same time with the recognition of due process, given that it is a
continent right that encompasses a plurality of fundamental rights of the
defendant.

I CORREA MONTOYA, Lucas. ¢Qué significa tener derecho a la ciudad?. La ciudad como lugar y
posibilidad de los derechos humanos. En linea, recuperado en fecha 10/10/21 de:
https://revistas.urosario.edu.co/index.php/territorios/article/view/1386/1303. Bogota, 2010, p. 147.

2 EDITOR GACETA CONSTITUCIONAL. TC: Reconocimiento del derecho a la ciudad resulta
innecesario ya que abarca aspectos esenciales de otros derechos. En linea, recuperado en fecha 10/10/21
de: https://gacetaconstitucional.com.pe/index.php/2020/07/08/tc-reconocimiento-del-derecho-a-la-
ciudad-resulta-innecesario-ya-gue-abarca-aspectos-esenciales-de-otros-derechos/. Lima, 2020.
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BASIS OF THE RIGHT TO CITIZEN PROTEST

It lies in the quintessence of the creation of the State. Thus we have, that at the
beginning of humanity, people came to organize themselves so that through
the management of themselves they take care of their basic needs.

However, with the passing of time, this became unmanageable. Well, the
populations grew uncontrollably. It is then that the Social Pact appears. Thus,
people decide to create an abstract entity, which can take care of all their needs
and public services. In that sense, they create the state.

But, although it is true that they renounce a part of their rights as a result of
the creation of the State, they continue to hold power, so much so that the first
president or president of the republic is the first mandated by the principal,
which is the town.

To this it is necessary to add that they not only agreed to achieve the creation
of the State, but also to maintain it. Thus, the population also ends up
subsidizing the State. This can be seen in each purchase that is made
systematically, whether in a grocery store or a gas station, for example; where
the respective taxes are included in the price. Thus, these direct or indirect
taxes are centralized by the Ministry of Economy and at the end of each year,
it is that the various ministries and autonomous bodies present themselves to
the Legislative Power, in order to be able to sustain the budget that they require
to be delivered to them, in order to be able to carry out its management for the
following year.

Consequently, the population has the legitimate right to supervise, control, ask
for explanations and protest peacefully without arming, in the face of any
action or omission on the part of the State.

This, while we reiterate, the State works with the population's money, which
enables it to request explanations of its management, consequently.

On the other hand, transparency takes on special significance to the extent that
it is configured as a promoter of forms of expression and protection, especially
in marginalized or deprived social sectors. Thus, "access to information is a
fundamental tool for building citizenship".”

In this regard, it is necessary to state that it could not be otherwise, because
transparency and access to public information must be interpreted and applied
for the benefit of the weak part of the state relationship, that is, the population.
The same transparency in public management guarantees that citizens can duly
exercise control (through accountability, for example) and surveillance, as
well as seek the realization of the constitutional right to development.

3 BOTERO MARINO, Catalina. El derecho al acceso a la informacién plblica en las américas.
Estandares interamericanos y comparacion de marcos legales. 2012, p. 01. En Linea: recuperado en
fecha 10/10/21 de Organizacion de los Estados Americanos:
http://www.0as.org/es/cidh/expresion/docs/publicaciones/E1%20acceso%20a%201a%20informacion%?2
0en%20las%20Americas%202012%2005%2015.pdf.
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So, the policy of making state management transparent does nothing more than
generate trust and support in the population. In that sense, we have that:
"Transparency(...)generates two verifiable feelings: trust and certainty, which
in politics translates into the desired legitimacy that every government
seeks".™

In this sense, it is necessary that: “The citizen demand for the defense of
fundamental rights is essential to generate a transparent State that is

accountable to society. A transparent State is a more legitimate State(...)”.”

CONCLUSIONS

The right to citizen protest has been recognized in case law by the TC.

The right to citizen protest is closely related to the fundamental right to the
city.

The right to citizen protest is one of the pillars that the population has to
exercise their right to control, audit, transparency and access to public
information and accountability.

SUGGESTIONS

It is very urgent and unavoidable, the constitutional recognition of the
constitutional right to protest as a fundamental right.

It requires awareness and training of public officials and different levels of
education, about the nature and importance of the creation of the State, public
management, control, inspection, transparency and access to public
information and accountability of the population.
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Abstract

Observing current world events from the economic point of view, it can be
concluded that unemployment and inequality are two problems, which are
more relevant than ever before. Namely, two major crises in the 21™ century —
the world economic crisis and the COVID-19 pandemic, has put these issues
in the focus of policy-makers and researchers. Each disturbance, whether
caused by war conflict, social crises, migration or poverty, has triggered
significant transformations on the labour market (i.e. a decrease in
employment and an increase in unemployment) and an increase in inequality.
Resolving the issues of unemployment and inequality, widely seen as acute
problems of almost each country, requires the permanent activity of
governments and their institutions, as well as of all other market participants.
Serbia is also faced with addressing these two challenges, besides changing
demographic picture compared with fifty years ago (population aging),
economic crisis caused by COVID-19 pandemic and war in Ukraine.

Keywords: unemployment, inequality, employment, security, Serbia.

INTRODUCTION

The labour market is the place where the supply of and demand for
labour meet. It is the regulator of employment and unemployment in an
economy and has foothold in the real sector and in all other sectors. The
problem of employment represent a very important issue of macroeconomic
policy. The unemployed are not in the same position as the employed; they do

"6“The paper was written within the Research Program of the Institute of Social Sciences for
2022, which is supported by the Ministry of Education, Science and Technological Development.”
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not have income, feel rejection and their leisure time increases, which reduces
the value of human capital. It is very important to single out that
unemployment is not a new problem. It started to be concern at the beginning
of the 20" century. This problem was especially pronounced during the Great
Economic Crisis of 1929-1933 (known as the Great Depression), then, after
the Second World War (several small crisis), with 1973 Qil Crisis until these
last two crises, Global financial crisis of 2008-2009 and the COVID-19
pandemic. In this paper, we will present the conceptual definition of
employment and unemployment, the types of unemployment, as well as a brief
overview of this problem in Serbia nowadays. Inequality will be also observed
in such way. The aim of this paper is to show the change in the rate of
unemployment, employment and inequality in Serbia during the last two
decades.

THEORETICAL DETERMINATION OF THE TERMS
EMPLOYMENT AND UNEMPLOYMENT

In order to have a more complete understanding of the concept of
employment and unemployment, it is necessary to precisely define these two
categories. Definitions of international institutions and national legislation can
be found in the literature. Only a few will be mentioned here. Employment
(flow) is “the consumption of human energy and time in the production
process® and it represents the minimum of labour supply and demand (Jaksi¢
2011). Employment (fund) can be measured through the number of people who
have a job, i.e. the number of workers that employers are looking for, and who
are willing to work for a given wage. Therefore, a person who does not have a
job, but is actively looking for one, is considered as unemployed. Employment
is easy to determine in terms of the working age population, which is actively
involved in the work process. On the other hand, “registered unemployed are
those persons who are able to work, but do not have a job, because there is a
lack of availability of work, and they are registered with labour offices and/or
public employment services” (OECD 2011). According to the definition of
the International Labour Organization (ILO), there has been three
unemployment criteria: “without work”, currently available for work™ and
“seeking work” during the reference period. Therefore, unemployed is a
person above a specified age who during the reference period was: (a) “without
work”, i.e. was not in paid employment or self-employment; (b) “currently
available for work”, i.e. was available for paid employment or self-
employment during the reference period; and (c¢) “seeking work™, 1.e. had taken
specific steps in a specified recent period to seek paid employment or self-
employment (ILO 2022). According to the Employment Act of the Republic
of Serbia (2018), Article 5 “an employee is a natural person employed by an
employer”. According to the same Law, Article 24 “An employment
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relationship may be established with a person who is at least 15 years old and
satisfied other requirements to work at specific jobs as specified by law i.e.
rule book on organization and systematization of jobs”. Article 25 states that
“An employment relationship may be established with a person under 18 years
of age with the consent in writing of a parent, adopting parent or a guardian,
provided that such work does not put at risk his health, morality and education,
1.e. provided that such work is not prohibited by law”. In the same Article, it
is stated that “a person under 18 years of age may establish the employment
relationship only with a competent medical certificate attesting that he is
capable to perform the activities of the job he is getting, and that such activities
do not harm his health” (Zakon o radu 2018).

When considering the types of unemployment, it is stated that full
employment — as the other side of the unemployment coin, exists under
condition in which virtually all who (possess knowledge and skills) are able
and willing to work are employed. German Chancellor Olaf Scholz has given
very interesting definition of full employment. Namely, he defines full
employment as a situation in which no one who loses the job do not need to
look for a new one longer than a year. This would actually represent a
reduction in long-term unemployment. Previously, the Ilimit of full
employment was 1%, and then it was raised to 2%, while today “full-
employment unemployment rate”” amounts to between 2% and 4%.

Ilustration 1: The example of the full employment and labour shortage

Already at the beginning of the sixth decade of the 20" century in Germany, a one long dream
has become a reality since the full employment was achieved. Namely, anyone who wanted to
work could find a job; there was even a labour shortage. In 1955 there was an agreement with
Italy regarding the targeting the arrival of foreign labour (so-called guest workers), and then
agreements were signed with other countries, among them was former SFR Yugoslavia. As a
results of this agreements, in 1964, Armando Rodriguez form Portugal was solemnly
welcomed (with music) at the railway station in Cologne, as the 1 millionth ,,guest worker®.
He received a moped as a gift, and festive welcome was broadcasted live on the radio. Source:
DW 2011

Frictional (inevitable) unemployment — the production possibilities of
society have been used, and only those workers who switch from one job to
another are unemployed, which makes about 5%-6% of total labour force.
Keeping employment at this frictional minimum is also related to non-
accelerating inflation (NAIR — non-accelerating inflation rate unemployment).
Thus, frictional unemployment is short-term and temporary, and can exist even
under conditions of full employment. This includes workers who seek jobs for
the first time, workers who are looking for jobs after losing their old ones, and
those who are re-entering the workforce after a period of economic inactivity.
Thus, workers are looking for new jobs due to subjective reasons, and
employers are trying to replace workers who retired or quit a job in search of
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another (EFST 2011). Underemployment — can refer to certain sector,
individual workers and those potential workers who are off their labour supply
curves (students, domestic helpers), but they can start working if demand for
work increases. Cyclical unemployment is a type of unemployment, which
occurs due to cyclical fluctuations in gross domestic product (GDP). Thus,
these fluctuations trigger changes in the aggregate labour demand which in
period of recession, leads to layoffs (due to rigid wages) and increase in
unemployment. Seasonal unemployment — occurs due to strong variation in
certain activities and can be induced by climatic, traditional or institutional
conditions. Technological unemployment — technological changes and product
innovation can lead to an increase in unemployment in certain sectors. This
type of unemployment can be seen as a part of structural unemployment, given
that technological development initiates structural changes and forces
structural adjustments, which cannot be realized completely, even in the short
term (FFZG 2011). Concealed unemployment - there is a certain number of
people who do not register as unemployed and who would start actively
looking for work again under a more favourable economic situation. This
group includes, for example, discouraged workers. Structural unemployment
—is a gap between the supply and demand of labour, when the demand for one
type of work increases, for example, information technology professionals,
while demand for other type of work decreases and the supply can not adjust
quickly. It shows the existence of upper limits of labour supply that an
economy can absorb in the short term. This phenomenon is mainly caused by
a change in the economic structure, technological production or market
demand. Structural and cyclical unemployment are of a long-term nature, so
these two types make up natural unemployment (frictional + structural =
natural unemployment). For these reasons, the cooperation between state,
employers, educational institutions and workers is required (Sukovié 2009).

It is necessary to highlight that until the eight decade of the 20"
century, it was a common practice for people to spend their entire working life
with one employer. This was possible because in the second half of the 20"
century there functioned a certain number of large concerns with employed
workers who spent their entire working life at the same place. However, due
to globalization and other changes (shocks) in the labour market, there have
been transformations in the mode of employment. The flexibility of work has
increased and people started to work from home (which has proven effective
during the COVID-19 pandemic). People are in position to change employers
due to their own personal accomplishments or because of claims for higher
salary, but also due to the company transformation. However, in certain
economies, such as Germany and Japan, there are still employees who, in large
companies, during their working life, cannot visit all the subsidiaries of one
company and work in them (Maksimovi¢ 2021).
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INEQUALITIES THREATEN THE WEAKEST

The stability of many economies around the world in the 21" century
has been shaken by the COVID-19 pandemic, as well as by the war in Ukraine.
Economic and social inequalities are more pronounced due to the crisis, and
countries, in such way, are moving away from the democratic principles of
inclusive societies’’. On the other hand, unemployment is a socioeconomic
phenomenon, characterized by the inability of the working-age population to
find suitable employment with adequate wages. It is interesting that in the
definitions prevail the term ,,reference period®, setting apart from deadlines,
such as, for example, that the unemployed person ,,has taken certain steps to
find a job in the last month* or ,,in last four months®. The reason for this are
major changes in the regulation of labour legislation, but also the development
of the labour market in the context of the global economy. The solution was
found in a flexible work model that actually represents a way of balancing
between, on the one hand, flexibility and fluctuation, and security and
protected employment relationships, on the other hand. A high level of labour
market flexibility per se does not offer a definitive solution to the problem of
unemployment, but it is certainly a solution for workers without possibility to
achieve permanent employment and certainty to be re-employed (ILO 2022).
Dialogue between governments, workers and employers is certainly very
helpful in this regard. It is important to emphasize that unemployment has
never been a constant category. It varied over time, throughout the 20%
century. There were also drastic decline in employment and increase in
unemployment, but also the situations of full employment in certain countries.
However, full employment and flexible forms of work are possible only if
there are competitive companies, capable of employing a certain amount of
labour under market conditions, and, thus, contribute to strengthening
employee performance.

On the other hand, inequality consists of inequality of outcomes
(income and wealth) and inequality of opportunity. While income inequality
refers to how unevenly income is distributed throughout a population, wealth
inequality is seen as real estate wealth. Inequality of opportunity is measured
by the opportunities provided to the individual at birth and those, which
resulted from his life choices and luck. This category of inequality is more
difficult to measure, although inequality of opportunity can contribute to
income inequality and vice versa (RjeSavanje problema nejednakosti 2022, 2).
Inequality is measured through the GINI coefficient that ranges from 0 to 100.
A coefficient of 0 means a perfect equality of income, and the closer the index

" The COVID-19 pandemic increased gender inequality, but also violence in society due to
isolatioin and reducted communication since many people felt rejected, insecure and lonely.
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is to zero, inequality is low, and vice versa. The closer the index is to 100, then
inequality is high (the more unequal the distribution of income).

Namely, ,,economic inequalities lead to unequal living conditions,
endangering the safety of a large number of people and causing social
problems, which are most often expressed in raising poverty and
unemployment“(Jevti¢ 2014, 114). The gradual elimination of the middle class
led to a greater gap between the rich and the poor. The increase in poverty puts
individuals at risk of survival, but also provoke other risks up to the individual
safety risk. It also calls into question state security, since poverty causes state
weakening, both economically and in other forms (Jevti¢ 2014). Poverty also
leads to an increase in corruption, crime, prostitution and similar social
anomalies. ,,Structural inequalities can result in larger increase in depression
among people and fear of loss of life chances and social marginalization. The
most serious forms of crime, such as organized and violent, are most present
in societies characterized by large social differences, as well as in societies
with a high poverty and unemployment rate. Inequality in access to political
and any other power, education, health care and legal protection are
characteristic forms of structural violence, which is usually invisible. It
originates from the social structure itself that determines the position of people
according to their economic, ethnic, gender, cultural or political
characteristics. The increase in economic inequalities, poverty and
unemployment reduces solidarity between people, destroys social cohesion
and the normative system. The state of social disorganization is characterized
not only by the collapse of the informal value system, but also by the
weakening of the formal system, which causes even greater disorganization.
As a result, society is faced with increasing crime rates and the overall level of
violence. This violence arises because of material frustration, social
inferiority, feeling inadequate, poor social promotion of broad strata and
groups of the population (Jevti¢ and Miljkovi¢, 2021, 61). In impoverished
societies, it is crucial to strengthen the state and its actions, because it has been
shown that countries with developed economies and built social systems have
less pronounced economic and social inequalities.

EMPLOYMENT AND HIRING IN SERBIA

The labour market in Serbia has been affected by the broader events —
the emergence of the national crisis and transition since 1989. Serbia went
through a stormy period of transition, war conflicts, the 1999 NATO bombing,
the introduction of sanctions, crucial change of government in 2000, as well
as a period of recovery that began in 2012. Namely, in the period from 1989
to 2000, there was a drastic drop in employment, i.e. unemployment growth,
due to the UN Security Council decision to impose sanctions on the Federal
Republic of Yugoslavia and NATO bombing, a change in ownership structure
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and economic system. During this period, the unemployment rate ranged from
21% in 1991 to 29, 2% in 2000 (Stojanovi¢ 2006).

That is when a critical mass of long-term unemployed was generated,
consisted mainly of persons with a lower level of education (persons with
higher education belonged to the category of short-term unemployed). Despite
the new legal solutions in this area, the establishment of the Labour Market
Office (1992), then today's National Employment Service (2003), and series
of active and passive employment measures, there were no significant results
on this field”®. In 2000, there were many crucial changes in the field of work
and employment, and one of them was related to simplification of procedures
for hiring and firing workers. In that period, Serbia was faced with long-term
and structural unemployment. However, the encouragement of investment
projects began since 2012, both domestic and foreign.

In Serbia, as well as in the majority of the neighbouring countries,
unemployed occurred as a consequence of changes in ownership relations and
structural reforms, companies’ closure, while at the same time, the private
sector was not able to accept large number of unemployed’®. As a result, there
was a mismatch between labour supply and demand, and reduction in the
number of employees. However, the biggest problem was long-term
unemployed workers and elderly unemployed persons. Encouragement of
employment of the long-term unemployed has improved the social inclusion
of these persons, but also provided livelihood support through flexible forms
of work.

Flexibility occurred as a response to the crisis, both in terms of wages
and employment and work effectiveness improvement. Flexibility itself should
represent a stimulus for the reduction of the grey economy with the principle
of the long-life education. It actually represents a strategy for flexibility
adaptation on the labour market and work resources to a dynamic environment.
Serbia was faced with difficult and demanding task to reduce the
unemployment rate in the upcoming period, as the main indicator of the state
of the labour market, but also of the economy in general®.

Nowadays, the situation regarding unemployment and inequality has
significantly changed, which can be seen from tables 1, 2, 3, and 4. We

8 The quality and quantity of the workforece are of crucial importance for a labour market. The quantity
of the workforce is affected by migration, while the quality is influenced by education.

“Developing countries generally record surplus labour and lack of technological innovation, and ,,In
order to trigger its own robotic revolution, a developing country needs a excess capital, a large supply of
engineers and scientists, and a labour shortage...“ (Kenedi, 1997, 111).

8 A market economy implies the establishment and functioning of an integral market, i.e. besides market
of goods, services and capital, labour market also functions — the market of knowledge, dexterity, skills,
abilities that individuals possess. ,,The labour market, like any other market, besides numerous other
functions, also performs an allocative functioin, that is, the employee work allocation in territorial,
branch and every other aspect.,, (Radovanovi¢, Maksimovi¢ 2010).
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observed the following years: 2004 (the implementation of economic reforms
during the government of Vojislav Kostunica), 2012 (change of the democratic
regime), 2020 (beginning of the COVID-19 pandemic) and 2021 (the last
year).

According to the Labour Force Survey, the employment rate declined
form 45,2% in 2004 to 35,5% in 2012 (see Table 1). Numerous controversial
and annulled privatizations occurred during this period, which resulted in the
deindustrialization of the country, a significant decline in economic growth
and deepening of regional inequalities. In connection with the massive
reduction of jobs, the number of employees in the period from 2007 to 2014
decreased from 2 to 1.7 million people (Zvezdanovi¢ Lobanova, Lobanov,
Zvezdanovi¢ 2021). The official data on unemployment rate before the start
of the global economic crisis in 2008 was 18,1%, but by the end of 2012, it
had risen to 23,9%. Strengthening entrepreneurial activity and gradual
macroeconomic stabilization contributed to a noticeable reduction of this rate
—up to 9,7% in 2020 (according to Labour Force Survey 2021). The growth
of the total employment rate is the result of strengthening of the private sector,
primarily service companies and the manufacturing industry.

Table 1. Total employment and unemployment rate in 2004, 2012, 2020
and 2021 in Serbia

Year 2004 2012 2020 2021
Employment rate (%) 45,2 35,5 49,1 48,6
Unemployment rate (%) 18,5 23,9 9,7 11

Source: LFS 2004, 2012, 2020 and 2021.

In the period from 2013 to 2020, the unemployment rate decreased, but
due to the spread of the corona virus disease, in 2021, it increased by 1,3%
compared to the previous year. The negative effects of the COVID-19
pandemic were first felt in the informal market of labour, where most of the
jobs were lost. According to the authors of the “Quarterly Monitor”, this crisis
did not have a deep impact on the labour market in Serbia because there was
not a significant drop in GDP, while government’s measures to support the
economy and the labour market were effective.

Table 2. Unemployed by age groups in 2004, 2012, 2020 and 2021 in Serbia

(in %)
Years 2004 | 2012 | 2020 | 2021
25-29 27,2 | 353 | 16,4 | 1526
30-34 18,7 | 27,9 | 997 | 11,81
35-39 16,7 | 20,9 | 866 | 11,71
40-44 14,7 | 19,1 | 7,52 | 9,37
45-49 13,6 | 20 | 636 | 9,71
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| 50-54 | 126 | 194 | 662 | 835 |
Source: LFS 2004, 2012, 2020 and 2021.

The analysis of the unemployment rate by age composition showed that
the unemployed in the 25-29 age group are the most vulnerable. The biggest
increase in unemployment is among people at beginning or in a relatively early
phase of their career, who can still rely on their parents support. However,
despite the high unemployment rate for this age group, it should be pointed out
that they get work done faster, while older people without knowledge
necessary to meet new technological requirements have a much bigger
problem (Zvezdanovi¢ 2012). Based on the data from the Table 2, it can be
concluded that unemployment rates for all age groups reached their peak in
2012. The lowest unemployment rates were recorded in the 50-54 age group,
since there is a smaller number of people of this age who are actively seeking
job and ready to engage at work.

The unemployment rate for young people aged 15-24 years, as a large
demographic group, also remains extremely high, although it has decreased
from 48,1% in 2004 to 26,4% at the end of 2021 (see Table 3). Unfortunately,
the share of employed youth in total population is also alarming. This can be
explained by the fact that many of them are still full-time students, or
unemployed (those who did not enrolled at college and university). According
to the youth employment rate, Serbia is still in the group of the most
problematic countries in Europe.

Table 3. Youth unemployment (15 — 24) in 2004, 2012, 2020, i 2021 in
Serbia

Year 2004 2012 2020 2021
Youth unemployment 48,1 51,05 26,6 26,4
rate

Source: LFS 2004, 2012, 2020 and 2021.

According to Eurostat data, the inequality has been gradually
decreasing since 2016. The Gini coefficient was reported at 38 in 2013, then it
rose to 40 in 2015, and it amounted to 33.3 in 2020 (see Table 4). Although
the values of the Gini coefficient are low and make up about 30-35% (ranked
in 140" place out of 160 countries), the income of the richest 20% and the 20%
poorest differs as much as nine times (Zvezdanovi¢ Lobanova, Lobanov,
Zvezdanovi¢ 2021). Unfortunately, Serbia still lags behind the European
Union, among other things, due to the lowest disposable income of
population®. During the last decade of the 20" century, a third of the

81 Due to a lack of interrupted time series data from 2000, we are unable to analyze the period before
2013.

150



population was below the poverty line, but by 2003, the level of absolute
poverty was about 14%, while by 2010 it was up to 7% (in the second half of
the second decade of the 21% century, growth of 9-10% was recorded again).
A quarter of the population receives less than 60% of the average monthly
income (so-called relative poverty) (Jlo6auos 2019).

Table 4. Inequality in Serbia in the period 2013 — 2020

Year 2013 | 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020

Gini coefficient
(scale from 0 to 100)

38,0 38,3 | 400 | 398 | 378 | 356 | 33,3 | 33,3

Source: Eurostat (2022).

The general characteristics of the labour market from 2009-2012 were
unchanged. It was burdened with high unemployment, decrease in
employment due to deterioration in the private sector's business conditions,
low labour force mobility, a mismatch between the labour supply and demand,
the lack of new jobs, a large share of the long-term unemployed, unfavorable
age and qualification structure of the unemployed, high youth unemployment
rate, large differences between regional labour markets, a large number of
unemployed belonging to hard-to-employ categories, as well as significant
number of persons engaged in the grey economy (Nacionalni akcioni plan
zapoSljavanja za 2011. godinu, 2011).

In addition, it is also important to mention the quality of education.
Namely, before individuals became ready to join the labour market, they
should be given full access to quality education. ,,When discussing inequality,
education is important not only because a higher level of education increases
the probability of finding a better-paid job in the future, but it also should
prevent the reproduction of inequality. By equalizing the students'
achievement who come from different socioeconomic environment, it enables
children in lower-income households to have equal chances to get a job with a
decent salary®>“(Arandarenko, Krsti¢, Zarkovié-Raki¢ 2017). The research of
inequality in Serbia was initiated at the beginning of the 20" century
(Milanovi¢ 2003, Krsti¢ and Sanfey 2011, Randelovi¢ and Zarkovi¢ Rakié
2011, Sukovi¢, 2013) and it is still a topic of current interest for researchers.
These studies have shown that there is a high-income inequality in Serbia due
to a low redistributive capacity of taxes and social benefits, on the one hand,
and the low employment rate and high labour market duality, on the other.
Until then, the topic of inequality was not at the top of the decision-maker's

82For example, the results of the PISA test in Serbia show that there are twice as many functionally
illiterate children in families ranked among 20% of the population of the lowest socioeconomic status
than in the 20% of families with higher well-being. Children from the first group fall behing their peers
whose parents belong to higher social classes by two school years (Arandarenko, Krsti¢, Zarkovi¢-Raki¢
2017).
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agenda (Arandarenko, Krsti¢, Zarkovié-Raki¢ 2017). It should be pointed out
that such practice is slowing changing, especially after 2020 when pandemic
caused the instability on the labour market®,

CONCLUSION

Observing the labour market and the changes in the field of labour
relations, it was concluded that a lower unemployment rate requires market
stability. Every crisis, be it from the 20", or the one from the 1% century, causes
disruptions in the market. There is a danger that there could be high
unemployment, a high percentage of long-term unemployment, a large youth
unemployment rate, increasing pronounced structural unemployment, youth
unemployment and low labour force participation rate for women, which
occurs due to slow changes in the field of industrial and overall economic
environment. In addition, there are still significant questions such as the
creation of better quality jobs, social inclusion, raising the level of formal and
informal education, achieving better youth employment outcomes,
harmonization of the labour market, further investment in human capital, the
fight against discrimination, because every person has the right to fair
employment. Emphasizing the problem of unemployment and inequality, the
authors tried to underline the importance of their resolving, give insight into
their connection, as well as to show how Serbia improved in the last ten years
in terms of employment and unemployment reduction, youth employment
growth, occupational structure of employees and inequality.
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Abstract

In this paper, the authors present characteristic cases from the case law of the
European Court of Human Rights (hereinafter: the Court) in which the
applicants considered that there was a violation of the rights provided by the
European Convention on Human Rights and Fundamental Freedoms
(hereinafter: the Convention) by states because they wore certain religious
symbols or clothing. In this regard, the authors made an effort to present all
the characteristic cases in various situations. Thus, the subjects related to the
wearing of religious symbols in school were also analyzed. There was an
interesting case in which there was an obligation to remove all religious
symbols that can make identification difficult when individual person should
be photographed for official documents. The next part of this paper is
dedicated to cases related to security clearance. At the same time, cases related
to the wearing of religious symbols in the workplace, courtroom and public
place were analyzed, in which way the authors include almost every situation
in which can be questionable does the interference of the state about wearing
religion symbols represents a violation of the rights proclaimed in the
Convention.

Keywords: European Court of Human Rights, Convention, religion, symbols,
the Court.

INTRODUCTION

Wearing religious symbols or clothing can be the essence of certain
people's existence. Faced with their religious beliefs, individuals express their
denomination on all occasions by wearing certain religious symbols or
clothing. For them, disabling them from wearing religious symbols or clothing
by the competent state authorities is an expression of disrespect for their
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religious beliefs, but it also (allegedly) represent a violation of certain rights.
By adopting the Convention on 4 November 1950, the Council of Europe
allowed any individual to apply to the Court if he considered that his rights
under the Convention has been violated.

In this regard, wearing of religious symbols or clothing in certain
situations may be controversial from the point of view of respect for the rights
prescribed by the Convention and the accompanying protocols, as some
applicants are deeply convinced that wearing religious symbols or clothing is
possible in all situations, without regard to the limitations provided for in
Article 9 of the Convention. In this paper the case law of the Court was
analyzed, in which the applicants found themselves as victims of violations of
the provisions of the Convention due to their religious beliefs, which is the
reason for wearing religious symbols or clothing.

WEARING RELIGIOUS SYMBOLS IN SCHOOL

The first case, which will be the subject of our analysis, is Lautsi v.
Italy. Namely, the casewas about the crucifixion of Jesus Christ in the
classrooms on the wall in the public school, which was attended by the
applicant's children. At a meeting of school administrators, husband of the first
applicant raised the issue of the presence of religious symbols in classrooms,
with particular reference to the crucifixion, with the instruction that they must
be removed. However, such a request was rejected. Based on that, an
administrative procedure was initiated in which the violation of the principle
of secularism was pointed out. As the competent state authorities rejected her
request, the applicant appealed to the Court, holding that the crucifixion at the
public school attended by her children was contrary to the Article 9 of the
Convention and the Article 2 of Protocol No. 1.of the Convention.

Namely, the Court was decided that the issue of the presence of
religious symbols in classrooms falls within the margin of free assessment of
each country individually, because there is no consensus among the member
states of the Council of Europe on this issue. The Court found that, although
the crucifix was primarily a religious symbol, there was no evidence before
the Court that the display of such a symbol on classroom walls could affect
students. At the same time, the decisions of the state, regarding this issue, do
not lead to violations, provided that it does not represent a form of
indoctrination. In other words, regardless of the fact that the presence of
crucifixion is common in public school classrooms, visibility alone is not
enough to lead to indoctrination, with the state not forcing students to learn
about Christianity, with no intolerance towards students of other faiths.
Likewise, the applicant was able to exercise her parental rights in terms of
enlightenment and counseling her children and to guide them along the path in
accordance with her philosophical beliefs. Accordingly, there has been no
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violation of Article 2 of Protocol No. 1. bearing in mind the first applicant.
The Court further considered that there was no specific issue under Article 9.
of the Convention. The Court reached the same conclusion in relation to the
case of the second and third applicant (Lautsi v. Italy).

OBLIGATION NOT TO WEAR RELIGIOUS SYMBOLS WHEN
TAKING PHOTOS FOR OFFICIAL DOCUMENTS

In the case Mann Singh v. France, the applicant, who is practicing a
Sikhism, stated that the request of the competent authorities to appear in the
photo, for the driver's license, without a turban, constituted interference with
his rights guaranteedunder Article 8 and Article 9 of the Convention.

The Court acknowledged that the impugned regulations, which
required subjects to appear "naked" in personal photographs on driver's
licenses, constituted interference with the exercise of the right to freedom of
religion and conscience, and that interference was prescribed by law and met
at least one of its legitimate aims - ensuring public safety. The Court stated
that freedom of thought, conscience and religion is one of the foundations of a
"democratic society” within the meaning of the Convention. Although
religious freedom was primarily a matter of the conscience of the individual,
it also meant the freedom to manifest one's own religion, independently and
privately, or in community with others, publicly and among those whose faith
one believes. However, the Article 9 did not protect every action motivated or
inspired by religion or belief. Moreover, it does not always guarantee the right
to conduct in a way that governs religious belief and did not grant people who
did so the right to disregard rules that proved justified. The Court reiterated
that the fact that a Muslim student had to provide a personal photograph
showing her face naked was not interference in the exercise of their right to
freedom of religion.

In the mention case, the Court noted that the authorities in charge of
public safety and public order, especially in the context of road traffic
regulations, required identification photographs for use on driving licenses
showing that the subject was bareheaded, which allowed them to identifying
the driver and checking whether he or she is authorized to drive the vehicle in
question. Such checks were necessary to ensure public safety within the
meaning of Article 9 8 2. Therefore, the Court considered that the impugned
interference was justified and proportionate to the aim pursued. The same
conclusion was reached with regard to the Article 8 of the Convention (Mann
Singh v. France).
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SECURITY CHECK

The first case in this section is Phull v. France. The applicant, from
theUK, is a member of Sikhism and therefore wears a turban. He said that he
traveled to Strasbourg on a business trip, where on his return, airport security
staff forced him to remove his turban for a security check as he made his way
through the checkpoint. The applicant complained of a violation of the Article
9, stating that there was no need for the security staff to force him to remove
his turban, especially as he did not refuse to go through the scanner or to be
checked by a hand-held detector.

The Court adhered to the premise that the impugned measure
constituted an interference with the applicant's freedom to exercise his religion
or belief and that it pursued at least one of the legitimate aims set out in the
second paragraph of Article 9. First, security checks at airports are
undoubtedly necessary in the public interest. Secondly, the arrangements for
their application in this case fell within the margin of discretion of the
respondent State, especially since the measure was resorted to only
occasionally, so this part of the application is clearly unfounded and must be
rejected.

At the same time, the applicant also complained under Article 2 of
Protocol No. 4 for violating his right to freedom of movement. In his opinion,
as a citizen of one of the member states of the European Union, he should be
exempted from security procedures of this kind in the territories of the member
states. The Court finds that the security checks to which passengers are
subjected at airports prior to departure do not in themselves constitute a
restriction on freedom of movement, which makes this part of the application
incompatible ratione materiae with the provisions of the Convention and must
be rejected(Phull v. France).

In the case El Morsley v. France, the applicant was the Muslim faith
and she’s married to a French citizen who is living in France. She went to the
Consulate General of France in Marrakesh to apply for an entry visa to join
her husband in France. When she refused to remove the headscarf that she
wore, for identity verification, she was not allowed to enter the consulate. She
then submitted a visa application by registered letter. Her application was
denied. Al lodged appeals were rejected.

The measure on the obligation to remove the headscarf in order to
verify the identity that the applicant complained about was interference in her
rights. The measure is indisputably aimed to achieving at least one of the
legitimate goals - public safety and protection of public order. As to whether
the interference was necessary in a democratic society, the Court saw no
reason to depart from its reasoning in the above-mentioned case of Phull v.
France, regarding security checks at the entrance to the consulate, including
the identification of persons wishing to enter, which he considered necessary

158



for public safety. Further, the security check required the removal of the
headscarf only for a very brief moment. The fact that the consular authorities
did not instruct the female staff to verify the identity of the applicant did not
exceed the margin of discretion left to the State in this matter. Therefore, there
was no disproportionate interference with the exercise of the applicant's right
to freedom of religion, which made the application manifestly ill-founded. (El
Morsli v. France).

WEARING RELIGIOUS SYMBOLS IN THE WORKPLACE

The Court considered whether there had been a violation of Article 9
of the Convention in the case of Eweida and others v. the United Kingdom.
The applicant, a flight attendant at British Airways, was banned by her
employer from wearing a cross on a necklace at work. We had the same
situation with the other applicant, the geriatric nurse Chaplin. The third
(Ladele) and fourth (McFarlane) applicants are Christians who believe that
homosexual relationships are contrary to God's will and that this is
incompatible with their beliefs regarding the approval of homosexuality. Ms.
Ladele was employed as a registrar. In December 2005, new law entered into
force and her employer informed her that from now on she will also work on
ceremonies between homosexual couples. When Ms Ladele refused to sign the
amended agreement, disciplinary proceeding was taken against her for
violating the policy of equality and diversity and her contract could be
terminated. The fourth applicant believes that the Bible says that homosexual
activities are sinful and that he should not do anything that directly supports
such activities. In 2007, he began postgraduate studies in psycho-sexual
therapy. At the end of the same year, the superior of Mr. McFarlanea, like other
therapists, expressed concern that there was a conflict between his religious
beliefs and his work with same-sex couples. In January 2008, a disciplinary
investigation was opened. In March 2008. McFarlane was fired after a short
procedure for gross violation of the law, because he stated that he would adhere
to his religious beliefs and that he would not give advice to same-sex couples.
The subsequent appeal was rejected.

As for Ms. Eweida, the UK has no legal provisions specifically
regulating the wearing of religious clothing and symbols in the workplace. The
lack of explicit protection in the UK law does not in itself mean that Ms
Eweide's right to profess her religion has been violated. However, the Court
concluded that a fair balance had not been struck between, on the one hand,
her desire to express her religious beliefs and being able to represent thoseto
others, and on the other hand, her employer's desire to project a certain
corporate image. Other employees have previously been able to wear religious
items such as turbans and hijabs. The domestic authorities therefore did not
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sufficiently protect Mrs Eweide 's right to practice her religion, so they breach
Article 9.

On the other hand, the reason for asking Mrs. Chaplin to remove the
cross, for the protection of health and safety in the hospital ward, was by its
nature much more important. Hospital managers were in a better position to
make clinical safety decisions than the nacional court. The Court therefore
concluded that request to Ms Chaplin's to remove the cross was not
disproportionate and therefore, there has been no violation of Article 9 nor
Article 14 of the Convention.

The Court considered that the most important factor to be taken into
account was the applicants 'employers' policy - to promote equal opportunities
and require employees to act in a way that did not discriminate others - with
the legitimate aim of securing the rights of others, such as same-sex couples,
who are also protected by the Convention. In particular, the Court considered
that differences in treatment on the basis of sexual orientation required
particularly serious justification and that same-sex couples were in a relevantly
similar situation with different sexes with regard to the need for legal
recognition and protection of their relationships. The authorities therefore had
a wide discretion when it came to striking a balance between the employer's
right to secure the rights of others and the applicants’ right to profess their
religion. The Court concluded that the right balance had been struck and
therefore found that there has been no violation of Article 14 in conjunction
with Article 9 as regards Ms Ladela, nor an infringement of Article 9 taken
individually or in conjunction with Article 14 by the applicant McFarlane
(Eweida and Others v. the United Kingdom).

A similar situation existed in the case of Ebrahimian v. France. The
authorities refused to renew the employment contract with the applicant due
to her refusal to stop wearing the Muslim veil and due to patient complaints
on that. The Court held that the fact that the national courts had given more
weight to the principles of secularism and neutrality in public service and the
interest of the State, than to the applicant’s rightto express her religious beliefs,
did not cause a problem with the Convention. The Court concluded that the
interference was necessary in a democratic society and that there had been no
violation of Article 9 of the Convention (Ebrahimian v. France).

WEARING RELIGIOUS SYMBOLS IN THE COURTROOM

In the case of Hamidovi¢ v. Bosnia and Herzegovina the applicant
refused to remove his Islamic cap while testifying before the criminal court.
The judge explained that wearing an Islamic cap is contrary to the rules of
dress code of judicial institutions and that it is not allowed to wear religious
symbols or clothes in court. However, Mr. Hamidovi¢ refused the judge's
order, arguing that it was his religious duty to wear a cap all the time. The
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judge kicked him out of the courtroom and he was sentenced to a fine for
contempt of court. In October 2012, the first-instance decision was confirmed,
with the same explanation. Also, in July 2015, the Constitutional Court fully
accepted the reasoning of the domestic courts.

However, the Court recalled that national authorities were generally in
a better position to assess local needs and conditions, especially where the
relationship between the state and religions was concerned. Therefore, the state
should generally be given wide discretion in deciding whether and to what
extent the restriction of the right to practice one's religion is allowed. However,
the case of Mr. Hamidovic had to be distinguished from cases involving the
wearing of religious symbols and clothing in public, especially by public
officials. Civil servants, unlike private citizens such as Mr. Hamidovic, could
be placed on duty, discretion and impartiality, including the duty not to wear
religious symbols and clothing while exercising official authority.

In addition, the Court saw no reason to suspect that the refusal of the
court order was inspired by anything but his sincere religious beliefs that he
had to wear a cap always, without any intention of ridiculing the trial, or
encouraging others to reject secular and democratic values or to disrupt work
of court. In fact, he appeared in court when summoned and stood up when
requested, thus clearly submitting to the country's laws and courts. In these
circumstances, the Court found that the applicant's sentence was not necessary
in a democratic society and that the domestic authorities had exceeded the free
discretion granted to them, in breach of Article 9 of the Convention.

Before we turn to the next case, let us put the dissenting opinion of
Judge De Gaetano. He points out that it is difficult to imagine how the behavior
of the applicant, who kept his cap on his head only as an expression of his deep
religious beliefs, can be considered disrespect of the court or violation of order
or decent behavior in court. If the applicant was a Catholic bishop, would he
be prohibited from wearing a pectoral cross in court? Or, if he were an
Orthodox priest, would he be forced to take off his black hat? And what if he
was Sikh? In this last example, removing that headgear would be quite
complicated, and probably a long process. Also, the legal rules of Bosnia and
Herzegovina in this area are completely unclear. Although a certain degree of
seriousness and decent dress code of persons can be read from the expression
"dress code in judicial institutions”, then it could not be foreseen that it also
foresees things like a cap on the applicant's head. The applicant was punished
on the basis of a general and unclear legal provision and even the highest
judicial body did not eliminate this uncertainty. Also, the authority of the
acting judge to regulate the conduct of proceedings does not include the
unnecessary provocation of conflict situations, especially those related to
fundamental human rights (Hamidovi¢ v. Bosnia and Herzegovina).
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This case is not about "philosophical condemnations”, as was the case
in Lautsi and others v. Italy. Only in exceptional cases, such as when the
principle of secularism is enshrined in the country's constitution or when there
is a long historical tradition of secularism, secularism can fall under the
"protection of the rights and freedoms of others™ within the meaning of Article
9 § 2 of the Convention. As Judge Bonello points out in his unanimous
dissenting opinion in the mention case "freedom of religion and freedom from
religion essentially consist of the right to freedom of expression of any religion
of one's choice, the right not to accept any religion and the right of an
individual to practice his religion through faith, prayer and preaching” (Lautsi
and others v. Italy).

A similar situation happened in the case of Lachiri v. Belgium, in
which the applicantwas removed from the courtroom because she refused to
take off her hijab.On the day of the hearing, in accordance with the decision
of the presiding judge, Ms. Lahiri was informed that she could not enter the
hearing room unless she removed her headscarf. Ms. Lahiri refused to obey
the order, as a result of which she did not attend the hearing. Ms. Lahiri
considered that her right to free expression of religion had been violated.
Separation of the applicant, an ordinary citizen who does not represent the
state, from the courtroom was a restriction of her right to practice her religion.
The restriction pursued the legitimate aim of protecting public order, with the
aim of preventing conduct that was not contempt of justice nor it disrupted the
proper conduct of the hearing. The Court found, however, that the applicant's
conduct when entering the courtroom was not disrespectful and did not nor
could pose a threat to the proper conduct of the hearing. Therefore, the need
for the restriction in question had not been established and the violation of the
applicant's rights under Article 9 of the Convention was not justified in a
democratic society (Lachiri v. Belgium).

WEARING RELIGIOUS SYMBOLS IN A PUBLIC PLACE

In this part of the paper, authors will represent interesting cases related
to wearing religious symbols or clothing in a public place. The first such case
is Ahmet Arslan and Others v. Turkey. The applicants were part of a religious
group. In October 1996, they met in Ankara for a religious ceremony held at
the mosque. They toured the streets of the city wearing the recognizable dress
of their group, which evoked that of the leading prophets, and consisted of a
turban, "salwar" (wide "harem" pants), a tunic and a cane. After various
incidents on the same day, they were arrested and placed in police custody. In
the context of the proceedings against them for violating anti-terrorist
legislation, they appeared before the State Security Court in January 1997
dressed in accordance with their group's dress code. After that hearing, a
procedure was initiated against them and they were convicted for violating the
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law on wearing headgear and the rules on wearing certain clothes, especially
religious clothes, in public, whose ban on wearing always exists, except for
religious ceremonies.

The applicants were found to have been criminally convicted for
dressing in public areas that were open to all (such as public streets or squares)
in a manner deemed to be contrary to legal provisions. The applicants'
conviction for wearing the clothing in question fell within the scope of Article
9, as the applicants were members of a religious group and considered their
religion to require them to dress in that way. It could be accepted, that the
interference pursued legitimate goals of protecting public safety, preventing
disorder and protecting the rights and freedoms of others. The Court further
emphasized that this case refers to the punishment for wearing certain clothes
in public areas that were open to all, and not, as in other cases, he had to judge,
regulating the wearing of religious symbols in public institutions, where
religious neutrality may take precedence over the right to manifest one's
religion. There was no evidence that the applicants posed a threat to public
order or that they were involved in proselytism by exerting undue pressure on
passers-by during their gathering. According to the Organization for Religious
Affairs, their movement was limited in size and was also interesting, and the
clothes they wore did not represent any religious power or authority
recognized by the state. Accordingly, the Court considered that the Turkish
Government had not convincingly established the necessity of the restriction
at issue and considered that the interference with the applicants' right to
freedom of expression was not based on sufficient grounds. On the basis of all
the above, the Court ruled that there has been a violation of Article 9 (Ahmet
Arslan and Others v. Turkey).

A similar situation exists in the case of Belcacemi and Oussar v.
Belgium. The case refers to the Belgian law that conduct prohibition of
wearing clothes that partially or completely cover a person face in public
places. The applicants present themselves as Muslim women who decided on
their own initiative to wear the nigab, a veil that covers the face, except the
eyes, because of their religious beliefs. After passing the law in question, Ms.
Belkacemi initially decided to continue wearing the veil on the street, which
she subsequently temporarily removed under pressure, fearing she could be
stopped on the street and then severely punished or even sent to prison. Ms.
Ousar, for her part, stated that she decided to stay at home, which resulted in a
restriction on her private and social life.

First, the Court noted that the mention law could be considered drafted
with sufficient precision to meet the requirement of predictability prescribed
by Articles 8 and 9 of the Convention.

Second, the Court found that during the drafting of the Belgian law,
three objectives were used to justify the ban in Belgium: public safety, gender
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equality and a certain concept of "living together™ in society. The Court noted
that the concern to ensure respect for minimum life guarantees in society could
be considered an element of "protection of the rights and freedoms of others™
and that the ban was justified in principle only to the extent that it sought to
guarantee "living together".

Third, the Court explained that public authoritieswere in a better
position than an international tribunal to assess local needs and context. Where
questions of general policy were raised, which could lead to deep
disagreements in a democratic society, special importance had to be given to
the national decision-maker. The Belgian state tried to respond to the practice
that it considered incompatible in Belgian society, with social communication
and, more generally, the establishment of human relations, which were
necessary for life in society. It was about protecting the conditions of
interaction between individuals that were essential for the state to ensure the
functioning of a democratic society. The question of whether the veil for the
whole face was accepted in the Belgian public sphere was, therefore, the
choice of society. The Court explained that in such cases it had to show
reservations in its examination of compliance with the Convention, in this case
assessing the democratic decision made in Belgian society. The decision-
making process leading to the ban in question lasted several years and was
marked by a comprehensive debate in the lower house of parliament and a
detailed examination of various interests by the Constitutional Council. At
present, no consensus has been reached on such issues among the member
states of the Council of Europe, either for or against a complete ban on the
whole person's veil, which justifies the Belgian state's wide discretion.

At the end, the Court noted that the sanction for non-compliance with
the ban under Belgian law could range from a fine to imprisonment. The
easiest sanction was a fine, while theprison is reserved for repeat offenders and
is not automatically enforced. In addition, the crime is classified in Belgian
law as "hybrid", partly under criminal law and partly under misdemeanor law.
Thus, alternative measures were possible and taken in practice at the municipal
level. Taking into account the wide margin of discretion of the Belgian
authorities, the Court found that the disputed provisions of the law could be
considered legitimate in order to achieve the proportional goal of preserving
living conditions as an element of protection of the rights and freedoms of
others.

In the light of all above mention facts, the Court finds that the
impugned restriction can be considered necessary in a democratic society, and
that there has been no violation of Article 8 or Article 9 of the Convention.

The Court reiterated that a general policy or measure that had
disproportionate adverse effects on a group of individuals could be considered
discriminatory, even if the group was not specifically targeted and there was
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no discriminatory intent, if that policy or measure lacked objective and
reasonable justification, if not a legitimate aim pursues or if there is no
reasonable relationship of proportionality between the means employed and
the aim of the prosecution. In this case, the measure had an objective and
reasonable justification for the same reasons as those previously elaborated.
Bearing in mind that, there was no violation of Article 14 of the Convention,
taken in conjunction with Articles 8 and 9 of the Convention (Belcacemi and
Oussar v. Belgium).

CONCLUSION

The presented cases from the case law of the Court indicate all the
diversity of the issue of wearing religious symbols and clothing. Namely, the
question was rightly raised as to whether the denial of wearing religious
symbols or clothing constituted a violation of Article 9 of the Convention. In
above mention cases, the Court applied the criteria set out in Article 9 § 2 of
the Convention. Accordingly, in some cases the Court found a violation of
Article 9, but in some cases the restrictions on the right to freedom of religion
were considered to have met the criteria.

These cases should serve as a kind of guideline for the officials of
different states in which direction their actions would not violate the rights
prescribed by the Convention. Based on that, it would be desirable to organize
training by the member states of the Council of Europe in order to acquaint
their bodies in the legal understandings occupied by the Court. In that way, the
actions of state bodies initially will be harmonized with the established
standards, and this action would disburden the state authorities when deciding
on lawsuits and legal remedies in given situations, so the number of petitions
submitted to the Court would be smaller.

However, it can be reasonably expected that in the future individuals
will continue to address the Court with the claim that there has been a violation
of the right to freedom of religion due to certain restrictions on wearing
religious symbols and clothing, because it is their identity.
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Abstract

"Human rights are not alien to any culture and they are inherent in all nations;
they are universal".®

Human rights are a complex social phenomenon characterized by specific:
political, legal, cultural and economic regularities.

It is not always the case that there is a distinction between the legal and human
rights of groups and individuals on the other hand. The guarantees and
standards that in turn determine the procedure of each individual, basically by
emphasizing equality, actually protect the whole group and even the nation. In
fact, the rights of groups of individuals who are united at the national level are
particularly important in relation to the principles or rather the right to self-
determination. All of that ultimately results in the right to choose between:
assimilation, autonomy or independence. The generally accepted concept is
that self-determination is a right "erga omnes", a legal principle that results
through respect for generally accepted standards and norms.

8 Kofi A. Annan, Secretary-General of the United Nations - speech at Tehran University on the occasion
of Human Rights Day, December 10, 1997.
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A HISTORICAL RETROSPECTIVE OF THE IDEA OF SELF-
DETERMINATION AS A HUMAN RIGHT

All human rights are universal, indivisible and interdependent and
related. The international community must treat human rights globally, in a
fair and equal manner, on an equal basis and with the same degree of
importance. Although the importance of national and regional specificities and
different: historical, cultural and religious views must be taken into account, it
is the duty of states, regardless of their political, economic and cultural
systems, to promote and protect all human rights and fundamentals of
freedom.8®

If, from a theoretical point of view, self-determination is accepted as
the expressed will of a group of people, to determine their own destiny in a
political sense, then it can rightly be considered that this represents an
important issue from the point of view of human rights since the period of the
creation of the first organized states. 8’

The social thought of advanced European countries in the 18th
century, stimulated by the Enlightenment ideas of philosophers and thinkers:
Locke, Grosseus, De Vatel and Rousseau, led to the denial of absolutism,
which in turn laid the ideological foundations of the Great French Revolution.
All of that resulted in a kind of doctrine of "sovereignty of the people”, by
establishing the theory of the so-called "natural right". In fact, the First French
Constitution, adopted on September 3, 1791, gave the basic outlines of all that
and emphasized that:

- People are free and have equal rights from birth;

- The goal of every state is to ensure the natural and inalienable
rights of man;

- The source of sovereignty essentially lies in the nation. &

86 World Conference on Human Rights, Vienna 1993 Vienna Declaration and Program of Action, point
5.

87 Betty Miller Unterberger, Self-Determination, Encyclopedia of American Foreign Policy, 2002. Page
461, The Charter of the United Nations A Commentary, Second Edition 2002, Edited by Bruno Simma,
in collaboration with Hermann Mosler+, Albrecht Randelzhofer, Christian Tomuschat, and Rudiger
Wolfrum, page 50

88 P N. Galanza. Constitutions and legislative acts of the bourgeois states from the XV1I - XIX centuries,
Collected documents. M, 1957 S 250. P.167
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In fact, this document is the basis for the future development of the
idea of self-determination of peoples, based on the natural right of the person
given from the moment of birth. This basically resulted in the theoretical
notion that right and freedom are inherent only to the individual belonging to
a particular nation.

In the modern sense of acceptance for legal regulation of this term, we
can rightly treat the issue of the American Revolution, i.e. the liberation of the
British colonies in North America, which basically had no ethnic character and
ended with the American Declaration of Independence from 1776. 8°

In the period of the First World War, based on the provisions
established in the American Constitution, American President Woodrow
Wilson, at the end of the war and during the following peace negotiations,
appeared as a supporter of the principle of national self-determination. His
concept is not static and results depending on the political situation. So in 1916
he only talks about the right of peoples to choose how to live better. In fact,
this is the concept of the so-called "internal self-determination”.*® Before the
very end of the First World War, President Wilson formulated the principle of
so-called "external self-determination"®?, according to which each nation can
choose what form of sovereign it wants. Finally, in January 1918, Woodrow
Wilson came up with a program for a peaceful post-war solution, which
became better known as "Wilson's 14 points", in which he points out that: "the
main subject of government is the people who have the right to self-
determination™.%

The question of the recognition of states became relevant in the 20th
century when the international legal system received a more harmonious and
logical order through the harmonization of the acts adopted by the League of
Nations in 1919.

However, a step forward in this field was made at the International
Conference in Montevideo in 1933, which resulted in the adoption of a
Convention that provides the legal definition of the state, including the four
mandatory criteria:

- Permanent population;

9 Internal self-determination is carried out within an existing and internationally legally recognized state.
91 ]t is a political status in an appropriate system of international relations, through the creation of a new
state or joining on a federal or confederal basis to another, already existing state.

9292 This right C. Wilson believes that it should be applied selectively, proposing that the right of
secession be applied exclusively to the nations of the Quadruple Entente.
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- Presence in a certain territory;
- Existence of government;
- The ability of the state to enter into relations with other countries. %

Much later, that is, on August 14, 1941, the modern conceptions of the
principles and principles of self-determination were established, through the
famous Atlantic Charter of Roosevelt and Churchill, in which these two
leaders in the Anti-Fascist Coalition announced that "They respect the right of
all peoples to choose their own form." of management, under which they will
live and want to recover the sovereign rights and self-government of those
peoples who were forcibly deprived of it". %

A MODERN APPROACH TO THE CONCEPT AND PRINCIPLES OF
HUMAN RIGHTS IN THE SPHERE OF THE RIGHT TO SELF-
DETERMINATION

The universal system for the protection of human rights was
established by the Organization of the United Nations whose main purpose is
actually the promotion and strengthening of respect for human rights and
freedoms for all without making any distinction on the basis of race, sex,
language or religion.

Through the Charter of the United Nations Organization, its
Declarations, Pacts and Conventions, it generates continuous progress of
democratic processes, and in that context, improvement of the situation in the
sphere of human rights in the world. The world organization in that way more
or less will successfully create a generally recognized and comprehensive
structure for the protection of human rights, establishing two basic
mechanisms of protection: - A system of protection that derives from the
Charter itself.

Namely, the General Assembly of the United Nations Organization
established a Human Rights Commission (Human Rights Council), which
generates special procedures (Charter-based system)

; - The second specific system is based on the nine established Pacts
and Conventions in the area of the protection of fundamental human rights
(Treaty-based system);

However, in this part, the fundamental document is the Universal
Declaration of Human Rights, which was adopted in December 1948 by the
General Assembly of the United Nations Organization. It is actually the first

9 This right C. Wilson believes that it should be applied selectively, proposing that the right of secession
be applied exclusively to the nations of the Quadruple Entente.

% Manfred Nowak, U.N. Covenant on Civil and Political Rights - CCPR Commentary, 2. izd., Kehl —
Strasbourg, 2005, page 7
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international act that articulates the rights and freedoms of man as a being. All
previous documents in this sphere were of a national or regional nature.

In that context, on the other hand, it is not true what some legal
theorists who criticize the supposed Western concept of human rights claim,
when they say that that concept is reduced to the rights of the individual.*®

The right of peoples to self-determination (right of self-determination),
as a human right, is the right to create their own national state in every sense.
The right to self-determination includes the right to one's own state, as well as
the prohibition of interference in the affairs of other states. The nation has the
right to secede from an existing state, in whose composition it existed, with
the right to unite with other nations. She has the right to freely choose the form
of political and social organization that suits her best. %

In fact, this is a clearly defined rule derived from the norms of positive
international law, decisively stated and contained in the International
Covenant on Civil and Political Rights.®’

In fact, Article 1 of the Covenant states:

1. All nations have the right to self-determination. Based on this right,
they freely determine their political position and freely realize their economic,
social and cultural development.

2. To achieve their goals, all nations can freely dispose of their natural
resources and resources without jeopardizing the obligations arising from
international economic cooperation, based on the principle of mutual benefit
and international law. In no case can the people be deprived of their own means
of survival.

3. The contracting states of this covenant, including those responsible
for the administration of non-self-governing territories and territories under
guardianship, are obliged to facilitate the realization of the right of peoples to
self-determination and to respect this right in accordance with the provisions
of the Charter of the United Nations. .

This kind of thing has a continuation, in fact a decisive repetition in the
International Covenant on Economic, Social and Cultural Rights.%®

% Heiner Bielefeldt, Der Streit um die Menschenrechte, y: Menschenrechte im Umbruch, Neuwied,
1998, page. 4

% Bulajic, Pravo na samoopredelenje u Drustvu naroda | Ujedinjenim nacijama ( 1917 — 1962 ), Beograd
1963, page 5

97 International Covenant on Civil and Political Rights, UN General Assembly Resolution 2200 A (XXI)
1966, Public International Law — Selected Documents — Second Edition (Institute of International Law
and International Relations at the Faculty of Law in Zagreb, Zagreb 1977.

% The International Covenant on Economic, Social and Cultural Rights is an addendum to UN General
Assembly Resolution 2200 A (XXI) 1966, Public International Law — Selected Documents — Second
Edition (Institute of International Law and International Relations at the Faculty of Law in Zagreb,
Zagreb 1977. 10 Charter of the United
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Another document is of particular importance for determining this
human right, and it is the Charter of the United Nations Organization itself,
that is, Article 1 and Article 55 of the Declaration on the Principles of
International Law and Friendly Relations and Cooperation between States, as
well as the Preamble itself. of the Charter.%®

In this context, however, it should be noted that there are norms of
international law that prohibit actions against existing states and their
territorial integrity, integrity and inviolability, and have been used in certain
circumstances. 1According to a statement by the Secretary General of the
United Nations Organization, U Thant (1962-1971), it follows that: "The right
to self-determination does not include the right of a part, within a member state
of the United Nations Organization, to demand the realization of self-
determination, because, when a country becomes a member of the UN, it is
understood that all other members have recognized its territorial integrity, its
independence and sovereignty.t

Particularly significant for us as a country striving for European
integration is the regional system for the protection of human rights, that is,
the European system of protection, which includes the Council of Europe. 192

The Council of Europe in the field of human rights protection adopted
the famous European Convention for the Protection of Human Rights and
Fundamental Freedoms on November 4, 1950 in Rome.X®® It contains the
following rights:

Article 2 — Right to life
Article 3 - Prohibition of torture

Acrticle 4 — Prohibition of slavery and forced labor

99 Charter of the United Nations Article 1. The objectives of the United Nations are... to develop friendly
relations between peoples based on respect for the principles of equality and self-determination of
peoples.... Article 55. In order to create the conditions of stability and well-being necessary for peaceful
and friendly relations between peoples, based on respect for the principle of equality and self-
determination of peoples, the United Nations works to improve: a) increase in living standards, full
employment and conditions for economic and social progress and development: b) solving international
economic, social, health and related problems and international cultural and educational cooperation;
and c) universal respect and observance of human rights and fundamental freedoms for everyone
regardless of race, sex, language or religion.

100 Ein Anspruch ouf SelbMbesLLmmungsrecht cnthalt immer die Fordcrung gcgen cmen bestchendeo
S taal auf Einschrankung, im ausserslcn Fa \le sogar auf Preisgahc seiner HOChe nsrechte fOr ein
besummres GebiCL« (Ambrusler, np. cit .. page. 25J---.4).

1019, 01.1970; vPress ReleaseSG/SM/1201,

102 The Council of Europe was established by the London Agreement of 1949 and has 47 member states.
It is composed of two main bodies: the Parliamentary Assembly and the Committee of Ministers.

103 \With this Convention, the member states of the Council of Europe promise to provide them with the
basic civil and political rights not only of their citizens but also of all persons who are under them
jurisdiction. It was signed in 1950 in Rome and entered into force 3 years later
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Article 5 — Right to freedom and security

Article 6 — Right to a fair trial within a reasonable time

Article 7 — Freedom from punishment without law

Avrticle 8 — Right to respect for private and family life

Article 9 - Freedom of opinion, conscience and faith

Article 10 — Freedom of expression

Article 11 - Freedom of assembly and association

Article 12- Right to marry

Article 13 — Right to an effective legal remedy

Avrticle 14 - Prohibition of discrimination
Protocol No. 1:

Article 1 — Protection of property

Article 2 - Right to education

Article 3 - Free elections
Protocol no. 4:

Article 1 - Prohibition of deprivation of liberty due to debt

Article 2 - Freedom of movement

Avrticle 3- Prohibition of expulsion of own citizens

Acrticle 4- Prohibition of collective expulsion of foreigners
Protocol No. 6:

Article 1- Prohibition of the death penalty
Protocol No. 7:

Acrticle 1- Expulsion of foreigners

Article 2 - The right to two stages in the criminal procedure

Article 3- Right to compensation for damages in case of judicial error

Article 4 - The right not to be convicted or punished twice for the
same crime

Article 5- Equality between spouses
Protocol No. 12:

General prohibition of discrimination.

But as you can see here, the European Convention for the Protection of
Human Rights and Fundamental Freedoms does not deal with this right at all,
but regionally on the level of the European continent it focuses on the
protection of individual human rights, considering that it is a top priority.

So the new trends in the sphere of definition and the European
understanding of the principles and doctrines of self-determination (not going
into the discussion of the current developments in Europe in the period from
1990 to today) are based on the Final Act of the Conference on Security and
Cooperation in Europe from 1975 %4, It is explicitly stated here that "the right

104 In the wider context of legal doctrine this conference is known as the KEBS
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to decide one's own destiny™ is recognized by all nations. The same wording
is later used in all future KEBS documents.%®

At the same time, the Helsinki Final Act drew a lot of attention to the
Principle of Inviolability of Borders, as a Universal Binding Norm, opposed
to "external self-determination”. The principle of mutual recognition and
inadmissibility of violent change of state borders is contained in many bilateral
agreements and in a number of regional acts (the Charter of the Organization
of African Unity of 1963, the Charter of the Organization of American States.
106

However, as a general finding arising from the current situation, it is
that: There is no unanimous agreement among theorists and lawyers about the
status of the idea of self-determination of peoples in contemporary
international law. It is a doctrine that is used on a case-by-case basis, of course
in the interest of those who want and can achieve a certain goal in this way. It
is simply that the legal doctrine in this case is being used for political purposes.

CONCLUSION

A large number of legal theorists believe that the right of nations to
self-determination is a high imperative norm of international law (jus kogens),
while others believe that this right can be recognized only under certain
conditions and in connection with other legal norms.

It is a widely accepted doctrinal position that the self-determination of
nations is not a legal, but a political or moral principle. At the same time, not
a small number of lawyers believe that the future of the idea of self-
determination of nations not only does not fit into any defined legal
framework, due to the uncertainty of the definitions, for which there is no
general consensus around the concept of "people or individuals™, but causes
certain destructive and uncontrolled processes, such as: separatism, ethnic
conflicts, military conflicts, economic crises and embargoes.

The concept of the right to self-determination is fundamentally both
contradictory and dangerous because it basically provides an opportunity to
encourage separatist movements, which on the other hand does not provide
opportunities for constructive and peaceful (legal) All of this is fundamentally
contrary to the goals and the Charter of the United Nations Organization.
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Abstract

The subject of processing of this paper is the customs crimes in the criminal
legislation of the Republic of North Macedonia. The legal bases of the customs
policy of the Republic of North Macedonia are aligned with the practice in the
European Union and coincide with the rules applied by the World Trade
Organization (WTO). The legal bases of the customs system and policy are
defined in: the Customs Law, the Law on Customs Tariff, the Law on Customs
Measures for the Protection of Intellectual Property Rights and other
regulations and agreements concluded by the Republic of North Macedonia.
The customs law regulates the rights and obligations of persons and customs
authorities in relation to goods in passenger and goods trade between the
customs territory of the Republic of North Macedonia and foreign customs
territories, and the Law on the customs tariff prescribes the rules for the
method of calculation of customs duties. the system of names of the goods that
are imported and exported to the Republic of North Macedonia, the tariff
numbers and tariff marks and the customs duties that are applied. Customs is
one of the fundamental instruments for foreign trade protection of the national
economy.

Key words: Customs crime, customs fraud, smuggling, offense.

INTRODUCTION

The customs service was established as an independent body of the
state administration of the Republic of North Macedonia, by a special law
passed by the Assembly of the Republic of Macedonia, at the session of April
14, 1992 - the Law on Customs Administration.

The Law on Customs only indirectly and globally determines the
competences and the manner of operation of the customs service. However,
the Law on Customs Administration establishes that the customs service of the
Republic of North Macedonia is organized as a Customs Administration with
the status of an independent body of the state administration.
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However, with the new Customs Law, the Customs Administration is
defined "as an authority in the field of customs”, which is "in the Ministry of
Finance". (Patoska,2010,p.9)

At the same time, the Law incorporates a hybrid solution according to
which the relative independence is expressed by the fact that the Customs
Administration has the capacity of a legal entity and that the director of the
Customs Administration independently “performs the reception and
deployment of customs officials”.

In addition, the way a society treats specific forms of deviant behavior of
individuals (or groups) mostly depends on the mentality, culturological
development, and attitude of a specific community towards the criminal acts.

GENERAL CHARACTERISTICS OF THE CUSTOMS SYSTEM OF
THE REPUBLIC OF NORTH MACEDONIA

In the formal-legal sense, the customs system of the Republic of North
Macedonia is defined by two basic system laws: the Law on Customs (the
Customs Law) and the Law on the Customs Tariff. With its content and the
modern approach in the shaping of the customs system, the Law on Customs
defines in a comprehensive and thorough manner all the relevant institutes and
instruments of the customs system of the Republic of North Macedonia and
together with the Law on the Customs Tariff represents a rounded institutional
entity. At the same time, the basic system solutions are based on the
knowledge, principles, criteria and modalities established and recommended
by modern economic science in the field of customs and customs protection.

The basic approach in our Customs Law is to legally regulate the basic
institutes, instruments, procedures in customs supervision and customs
control, as well as all other relevant issues, in the law itself. In this way, the
highest legislative body of the country clearly and concretely regulates the
rules of behavior of subjects in foreign trade in relation to customs protection,
that is, the rights and obligations of customs debtors and of customs and other
state authorities. In this way, the long-term stability and reliability of the
economic subjects and their legal position is ensured, and the possible
voluntarism of the bodies of the executive power and other state bodies is
avoided. However, part of the legal regulation in the field of customs,
especially that related to the implementation of the basic institutes and
instruments, with express powers contained in the Law on Customs, is adopted
by the Government of the Republic of North Macedonia, the Minister of
Finance, the Director of the Customs Administration, independently or in
cooperation with other competent authorities. 1%

107 Customs Law "Official Gazette of the Republic of Macedonia" No. 39/2005; 4/2008; 48/2010;
158/2010; 44/2011; 53/2011, 11/2012, 171/12, 187/2013, 15/2015, 129/2015, 154/2015, 192/2015 and
23/2016, 144/18, 105/19, 158/19 and 279/19), Decision of the Constitutional court of the
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The division of the transferred competences and powers among
separate authorities and officials was not carried out by chance. First of all,
there is a certain hierarchy in terms of the transferred competences and in terms
of the type of by-laws.

The government, as the highest authority of the executive power,
adopts acts that specify certain legal institutes and instruments established in
the Law, but cannot change their essence, nor introduce new rights, obligations
and responsibilities that are not established in the Law.

The Minister of Finance, on the basis of the powers expressly
established for him in separate articles of the Law on Customs, also adopts
certain by-laws, but these acts are of a "lower rank”, that is, they can only
specify certain rights, such as procedures expressly established in the Law, or
to prescribe more closely the procedures for exercising those rights.
(Krstanoski, 2007, p. 169)

The by-laws for the enactment of which the Customs Law authorizes
the Director of the Customs Administration are basically implemented acts and
acts of a technical and organizational nature (instructions, decisions,
regulations, etc.).

With the Customs Law, the obligation to pay customs duties is
established as a general rule, and that is by applying specific rates established
in the Customs Tariff Law. At the same time, the Customs Law itself lists the
cases in which the goods that are imported, exported or transported through
the customs territory are exempted from paying customs duties (Articles 18
and 25 to 32), as well as the general procedure for exercising this right.1%®

However, for all cases of exemption from paying customs duty (except
for a small number of directly enumerated exceptions during import and
generally determined liberal export), the Government or the competent
minister (mainly for finance) is authorized and obliged to pass appropriate by-
laws that will only more closely the type of objects, the quantity, the value or
the procedure for exercising the right established in the Law is defined, but
HOBI rights cannot be constituted (Patoska, 2010, p.16).

For some of the customs privileges established in the Law on Customs, the
Government adopts a general decision that determines the objects, quantities
and values of the objects for which customs privileges are applied during

Republic of Macedonia U. no. 251/2008 of April 29, 2009, published in "Official Gazette of the Republic
of Macedonia" No. 62/2009 and U. No. 1/2009 of 16 September 2009, published in the "Official Gazette
of the Republic of Macedonia"No. 117/2009

108 Customs Law "Official Gazette of the Republic of Macedonia" No. 39/2005; 4/2008; 48/2010;
158/2010; 44/2011; 53/2011, 11/2012, 171/12, 187/2013, 15/2015, 129/2015, 154/2015, 192/2015 and
23/2016, 144/18, 105/19, 158/19 and 279/19), Decision of the Constitutional court of the Republic of
Macedonia U. no. 251/2008 of April 29, 2009, published in "Official Gazette of the Republic of
Macedonia™ No. 62/2009 and U. No. 1/2009 of 16 September 2009, published in the "Official Gazette
of the Republic of Macedonia"No. 117/2009
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importation. However, for some other privileges, the Government is
responsible for specifying them more closely with a separate act.

. Customs clearance of goods

The provisions for customs clearance of goods prescribe in detail the
actions during the customs procedure in the narrower sense, i.e. the procedure
according to which the customs authorities act depending on the direction of
the movement of the goods to the customs area (import), from the customs
area (export), or crossing through our customs area (transit).

In fact, these are procedures in which the general customs regime is
applied, or so-called "regular” import and export, as well as transit.

The procedure is established as a logical consequence of the actions of
the customs debtors, on the one hand, and of the customs authorities, on the
other hand:

- submission of appropriate customs declaration and other supporting
documents;
- receipt of the declaration and other documents;
- formal-documentary control;
- review of the goods and comparison with the documents;
- calculation of customs and other fees;
- revision;
- collection of customs and other fees;
- additional calculation, collection or refund of customs and other import
duties;
- additional verification of data on imported goods;
- forced collection of customs and other fees;
- return of imported goods abroad, that is, of exported goods in the country;
and
- Issuance of certificates for distribution of goods in appropriate tariff
headings.

In this group of legal norms, from the aspect of customs clearance, i.e.
payment of customs duties, the provisions for the supply of means of transport
in international traffic could also be moved.1%

CUSTOMS CRIMES

The CC provides as typical customs punishable (according to legal
terminology - criminal) acts: smuggling (Art. 278), customs fraud (Art. 278-
a) and concealment of goods that are subject to smuggling and customs fraud
(Art. 278-b).110

109 |_aw on the Customs Tariff "Official Gazette of the Republic of Macedonia" no. 23/03, 69/04,
10/08, 35/10, 11/12, 93/13, 44/2015, 81/15 and 192/15.
110 Tupancheski, Nikola, 2015, “Criminal Code - integral text ", Skopje
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SMUGGLING

Customs criminality expressed through the actions of the crime of
smuggling consists of:
- dealing with the transfer of goods through the customs line by avoiding
customs control (paragraph 1);
- transferring goods of greater value by avoiding customs control (paragraph
1);
- transferring goods of considerable value by avoiding customs control
(paragraph 2) — as basic forms of customs crime;
- organizing a gang, group or other association for the purpose of dealing with
the transfer of goods through the customs line by avoiding customs control or
dispersing non-customs goods, committing the crime armed with firearms or
using force or threats (paragraph 3);
- helping, enabling, concealing or not preventing acts of smuggling by an
official (paragraph 4).

e Forms of the crime of smuggling

Basic forms — Incriminations of smuggling are expressed through the
following basic forms:
- dealing with the transfer of goods through the customs line avoiding customs
control;
- transfer of goods of greater value by avoiding customs control,
- transferring goods of considerable value.

A common characteristic of all three forms of execution of the basic
crime of smuggling is that the act of execution consists in transferring goods
through the customs line, while the perpetrator avoids customs control.

A special feature of the crime of smuggling is that the perpetrator
"transfers goods of greater value". For this form of execution, it is required
firstly, that the offender managed to transfer the goods, which means that he
also managed to avoid customs control, and secondly, that the goods he
managed to transfer are of "higher value”, i.e., of "significant value” ". The
term "greater value" means a value corresponding to the amount of five
average monthly salaries in the economy during the execution of the crime.
Whereas, "significant value" means a value that corresponds to the amount of
fifty average monthly salaries in the Republic at the time of the crime.
(Arnaudovski, 2007, page 244)

The following are provided as qualified forms of the basic offense of
smuggling:

- organizing a gang, group or other association for the purpose of committing
the crime;

- organizing a gang, group or other association for dispersal of non-customs
goods;
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- execution of the crime by a perpetrator armed with a firearm and

- committing the ¢ Aiding, enabling the execution of the crime through various
forms, concealment of the already committed crime and prevention of the
crime - which criminality is "reserved" for officials - are provided as forms of
assisting in the commission of the crime of smuggling. An official as a
perpetrator of this criminality is understood as any official who helps, enables,
conceals or does not prevent the commission of smuggling crime with the use
of force or threat.

CUSTOMS FRAUD

Customs fraud is a crime that was not criminalized as such in the
original 1996 Criminal Code, but was introduced later with the 2004
amendments. Although the frauds that occur in customs operations can be
classified under the crime of classic fraud, the legislator decided that the crime
of customs fraud represents a special form of fraud and therefore separated it
as a separate crime, “Customs fraud".

The criminal offense of customs fraud includes the following actions:
- intentional avoidance of full or partial payment of customs duties payable
upon import or export;
- intentionally providing false data to the customs authority about goods and
other facts of influence for the calculation of collection or refund of customs
duties;
- non-fulfillment of obligations according to law that are of influence for the
calculation of customs duties;
- in any way misleading the customs authority of the customs duties of a higher
value;
- avoiding the payment of customs duties of significant proportions;
- avoiding the payment of large-scale customs duties;

Executors of the crime can be natural and legal persons. The crime is
premeditated, and punishment for an attempt is also provided.

CONCEALMENT OF SMUGGLED GOODS TO CUSTOMS FRAUD

The actions of committing the crime of concealment of goods that are
subject to smuggling and customs fraud are:
- buying, selling, dispersing, receiving a gift, hiding, receiving for safekeeping,
using or accepting for safekeeping goods of greater value that the perpetrator
knew or was obliged to know were the subject of smuggling or customs fraud.
Executors of the crime can be natural and legal persons. The act is
premeditated, and the attempt is punishment.

Due to the increasing volume of customs crime, in our country there
was a need to tighten criminal sanctions and introduce new measures for
effective repression and suppression of customs crime, and also bringing our
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legislation closer to the European one. In order to strengthen the
criminal policy and reduce the gray economy, in the amendments and additions
to the CC of the RNM in 2004, the Criminal Code "Concealment of goods that
are subject to smuggling and customs fraud" was incriminated. This crime
occurs in addition to the customs offenses "Smuggling™ and "Customs Fraud”
(Kambovski, 2007, p.213)

It is a type of organized crime, because it is composed of several stages
and in its operation several persons are involved as perpetrators of the crime.
Starting with the import of the goods through the customs line avoiding the
payment of the legal customs duties, organized concealment of the goods after
importation into the country and further use, distribution and sale of the goods
in the domestic market. Crime, which the customs officials failed to detect
when importing the goods into the country, they will have to make an effort to
detect it in its new form. Organized criminal groups that import goods in an
illegal way must agree beforehand on the reception and storage of the same,
as well as the further process of dispersal of the goods.

ANALYSIS OF DATA FROM THE STATE STATISTICS OFFICE OF
THE REPUBLIC OF NORTH MACEDONIA

The data were taken from the State Statistical Office of the RSM, and
they will allow us to analyze the volume, dynamics and structure of customs
crime in our country.

Total Total Percentages (%) | Total Percentages
registered | registered of the registered | (%) of
Year adult full-time participation of | adults for | participation
persons for persons the persons of "Customs | of crime
crime for crime | legal age reported | fraud" "Customs
against Smuggling to the Fraud" in
public crime"Smuggling"” the inc.
finances, in the total
payment registered for the
transactions crime against
and the public finance,
economy square traffic and
the economy
2011 472 26 55 35 7,4
2012 493 52 10,5 28 5,6
2013 510 84 16,4 19 3,7
2014 310 36 11,6 14 4,5
2015 344 29 8,4 14 4,06
2016 419 17 4,05 4 0.9
2017 376 14 3,7 6 1,5
20181 / / / / /

11 The institute does not have information for this year.
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2019 269 19 7,06 2 0,7
2020 273 3 1,09 / 0,0
2021 303 2 0,6 / 00
Total 3769 282 7,48 122 3,23

Source: State Statistics Office

From the data presented in table no.1, we can see that the percentage
of participation of the persons registered for the "Customs Fraud" crime in the
total number of persons registered for the crime against public finances,
payment transactions and the economy for the time period from 2011 to 2021,
on average is 4.9% and is much lower than the percentage of participation of
crime "Smuggling™ which was 9.04%. If we analyze the participation of the
"Customs Fraud" crime by years, the data show that in the first four years of
the stated research period, the percentage of participation of this crime is about
7% on average, which is the highest percentage for the entire period. The next
2012 the percentage of participation drops to 5.6%, then for the next three
years there is an average of about 4% and in 2016. comes to 0.9% of
participation. If we compare the first year of the research, that is, 2008, where
the participation is 7.1%, and the last year, 2019. with a participation of 0.7%,
we can see a drastic difference in results for the twelve-year period. Also, from
the results in the table, we can conclude that the occurrence of this type of
economic crime is in decline. Especially in the case of customs fraud where
not a single crime was reported in the period from 2019 to 2021. The question
arises, do we have a reduction in the trend of the existence of customs crimes?
Taking into account the fact that we ourselves are witnessing an increase in
crime more and more often, we can conclude that either the dark number here
is on a significant increase, so we have a decrease in the official numbers, or
we can hope that it is a mistake made by the officials in The State Statistics
Office.

CONCLUSION

Three customs crimes are incriminated in the CC of the RSM:
"Smuggling™ (Art. 278), "Customs fraud" (Art. 278-a) and "Concealment of
goods subject to smuggling and customs fraud” (Art. 278-b ). As for the
shortcomings in the legal regulation of customs documents, our remark, as
previously stated, refers to the "Customs Fraud” document. The CC of RSM
does not provide for liability for an official who is part of the "Customs Fraud"
crime and also does not provide for confiscation of the goods and the means
used to transfer the undeclared goods.

The state of the basis of the above presented in the paper alone
compared - we have by years of the data received from the SSO we also have
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changes in relation to the years, each year is the most different to the factors,
which is the number of perpetrators of different crimes.

From the analysis of the criminological characteristics, we can
conclude that the crime "Smuggling" is the most prevalent among the customs
crimes, the second in order is the crime "Customs fraud"” and finally the crime
"Concealment of goods subject to smuggling and customs fraud". The data
from the analysis clearly show a sharp decline in the number of reported adult
offenders at all crimes in RNM, including customs crimes since 2015, and so
on.

Dynamic development of customs crimes, whose characteristic is a

constant change in the forms in which they appear, contributes to more
difficult prevention and detection by the competent authorities.
Several conclusions can be drawn from what has been said. First, although
customs crimes exist and are represented on a large scale, from the analysis of
the data from the State Statistics Office, we can conclude that they are showing
a decreasing trend. This raises the question of whether the percentage of the
dark figure is quite high, so the picture is not clear enough in relation to this
type of crime. Or does the question arise as to how well the officials do their
job? Do they perform it responsibly and impartially or is it all reduced to the
realization of their own interests or bribery? Or is the State Statistics Office
not doing its job in its entirety? Because what the practice shows us in parallel
with what the statistical data show us, is completely different.
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Abstract

Just a few weeks ago we were shocked by the news of a high school student
from the SUGS “Rade Jovchevski-Korcagin” who committed a suicide by
jumping from a garage in Skopje. He was only 17, and on the ninth floor from
where he had decided to jump, left his certificate with the grades for the second
year of his education and a farewell letter.

The statistic shows that several thousand people annually commit a suicide,
and every third of them is a child. That is why the suicide is called “silent
epidemic” and it is a serious public health problem globally.

The paper points out the data that the suicidal behavior is a current and growing
problem among the adolescents in Republic of North Macedonia and as such
it must be studied in order to be developed an adequate form of prevention,
which asks for a multidisciplinary approach.

Key words: suicide, children, phenomenology, mental healt, prevention

INTRODUCTION

The suicide*2, shown even only through statistical indicators, triggers
in people different, often ambivalent feeling, anything but indifference, like
hardly any other phenomenon. It provokes thinking and different evaluations
and reactions. From wanting to be hidden to wanting to be spoken about, from
the point of a part of a tragic personal and family faith or as a result of an
unfortunate set of circumstances that could have been avoided, from
condemnation to deep sympathy, from assessment that it is a rational solution

112 The term suicide comes from the Latin word sui caedere and denotes the conscious and intentional
taking of one's own life. By the way, the word suicida dates back to 1178, but it was not accepted into
general use and was not used until the end of the Middle Ages, because it was considered too scary to
talk about suicide. (Houlbrooke,1998)
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to an unbearable situation or an escape from facing reality, from the fact that
it represents a desperate cry for help to the fact that it means a complete refusal
of help. Although an individual act, the suicide still affects more people and
leaves painful and long-lasting psychological and social consequences, not
only to the family and other close people, but also on the society as a whole.
Unlike the natural death, which is a natural epilogue of the life, the suicide is
considered to be one of the most complex and correspondingly, the most
mysterious human actions. The study and the defining of the suicidal act,
brings many difficulties due to its complexity, multidimensionality,
heterogeneity and the impossibility of answering the etiological questions
related to this act in an exact way. However, suicides represent a
sociopathological phenomenon with which all societies have dealt, taking a
position of approval or disapproval, and in the search for answers to numerous
questions, thousands of researches have been carried out and more theoretical
aspects have been created that mark the development of scientific thought
about this sociopathological phenomenon.

Every year in the world at least 700,000 people commit suicide. (WHO,
2019:1) The suicide is among the leading causes of death, especially among
children and young people, where the prevalence shows that every eleven
minutes a young person takes their own life. (UNICEF, 2021:10). Every life
lost belonged to a parent, partner, child, friend or colleague. For every suicide,
135 people feel intense anger or some other affect. In one suicide, 25 people
attempt to take away their own life, and even more have serious intentions to
do so. (IASP, 2018). This points out to a continuing tragedy that can no longer
be ignored. Although our country belongs to the category of countries with
low to medium suicide rates (Nedanovska et al., 2002:60), there is a trend of
increasing suicides, especially among young people, which has become
evident in recent years, a fact that a challenge for this paper.

THE SUICIDE AS A SOCIAL PHENOMENON

Historically, the suicides have been subject of many philosophical
debates. They ranged from complete disapproval of this act, to acceptance of
attitudes that believe that no one would give up its life if it was worth living.
However, by philosophically examining the being of suicides, we venture
toward the edge of total darkness, says Heidegger. It is one of countless
twilight zones that offer neither ruthless precision, nor apodictic truth, nor
decisiveness. (Damjanovic, 2005)

The scientific explanation of the suicide begins with Emile Durkheim
and his work "Le suicide™ (1897). By suicide, Durkheim means any death that
is a product of a positive or negative act committed by the person himself. He
explains the suicide as a consequence of social influences, and considers the
relationship between the individual and the society to be key to their
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understanding. The suicides are a reflection of a disturbed relationship
between social integration and regulation, i.e., insufficient or too pronounced
degree of social integration and social regulation (Durkheim, 2002). His
teaching is one-sided and he explains it in a coherent sociological system,
however, after Durkheim it was no longer discussed about the morality of the
act of suicide, but about the reasons that lead to this act.

The sociological theories about the suicide expand the focus from the

individual to the society and social factors, while psychological theories target
the suicide as an individual act. In the psychological theories, there is an
opinion that people who commit suicide have certain predispositions for such
behavior due to poor psychosocial support in the childhood, genetic
predisposition, personality traits, as well as early traumas and other factors,
while stress factors from society are perceived as their amplifiers. That is why
Durkheim's understanding that the social processes can create stressful
situations in which people are forced to respond in some way to conditions
they did not choose is important for the psychological theories.
The movement of the analysis from the society to the individual and vice versa
is necessary for understanding the phenomenon of suicide, while the
psychiatric theories mediate between them, which analyze the people with
impaired mental health and the relationship between psychological problems
and suicide. (Dragi$i¢ Labas, 2019:17)

THE SUICIDES AMONG CHILDREN AND ADOLESCENTS

Human’s individual “journey through time”, during its existence
implies passage through different periods, from early childhood, through
youth, mature age, later years of old age as the last stage in the biological and
psychological development of man, whose "life path™ it did not end before the
biologically projected time. The adolescence is a turbulent period of
development. It is manifested not only in anatomical-physiological growth but
also in the development and the formation of adequate psychological
properties and personality traits such as temperament, character, abilities and
other characteristic traits of the human personality. It is a period of psychic
maturation, of the still unachieved and unrealized emotional balance, a chaotic
stage of internal crises and unrest, a phase of ideological and social radicalism
and anti-conformism, all of which can be labeled as "crazy years". (IlIxynuh,
2003:66)

There is a belief that being young has never been easy. But today is
harder than ever. The confusion, the complexity and the irrationality of the
modern urban time offer young people few solid bases for understanding the
things that surround them and their meaning. (Clark, 2009:164) And precisely
that confusion of the young person, as an individual who is at the crossroads
between the world of adults, to which they so strive, and the world of
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childhood, from which they so strongly want to separate, can led down the
road of no return. 113

The shame, the fear, the loneliness and helplessness are just some of
the feelings that can be a “ground” for suicidal thoughts. Along with them the
low self-esteem, the pressure in school, by the parents or the peers, the
dysfunctional relations in the family or the insecure living conditions can also
have a big impact on how a young person feels. (Schliefer, 2008). A motive or
a trigger for the child to think about suicide can be different events in the
school, the family or the environment, as failure in school or in sport, fight
with the family members or with the friends, divorce, death of a close person,
break in love relationship, mixed feelings related to sexuality and sexual
orientation, fear of non-acceptance, surviving abuse or peer violence, trauma
or similar. (Vuckovih, 2022:5)

The suicide among the children and adolescents up to the age of 14 is
very rare. It is considered that their immaturity and their heir limited ability to:
experience (of despair or hopelessness), comprehend (of problems or death)
and perform the act itself protects them. In addition, this category of children
is firmly integrated in the family environment that protects them from the
greatest number of risk factors.

The suicide rates begin to rise as they age. The maximum is reached in
the period of the early twenties and that among the male adolescents. However,
in the recent years, the increase in suicides among younger people is striking.
The data shows that the suicide rate among young people aged 10 to 24
increased by 60 percent between 2007 and 2018, making suicide officially the
second leading cause of death among this age group. (NVSR, 2020:3)

The suicides among children and adolescents in the Republic of North
Macedonia

From the data analysis of the State Statistical Office, it can be
concluded that in the period 2011-2021 the general volume of suicides is
continuously decreasing with a certain growth in certain years. On average,
during the analyzed period, 120 suicides occurred per year.

113 1n a conversation with adolescents who tried to Kill themselves, the following is often heard: "I just
wanted the tension in me to stop. | don't know the reason, but it pressures me so much that my life has
become so bad...but I didn't want to kill myself," says twenty-one-year-old Natasha. a student. (Kocijan-
Hercigonja, 2000)
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Table No. 1- Suicides in RNM in the period 2011-202114

Total Total Men/ Total 5-14 15-24
Violent Women children
death
2011 | 527 128 M-96 8 - 5
W-32 6.25% 1 2
2012 | 584 172 M-120 |10 1 4
W-52 581% I 5
2013 | 552 170 M-136 | 11 1 8
W-34 6.47% |- 2
2014 | 493 147 M-114 |4 - 2
W-33 2,72% |- 2
2015 | 513 114 M-82 5 - 3
W-32 438% [ 1
2016 | 497 125 M-98 9 1 7
W-27 7,2% 1 _
2017 | 421 111 M-79 8 1 6
W-32 7,2% 1
2018 | 477 116 M-91 8 1 6
W-25 689% |- 1
2019 | 454 106 M-82 6 1 4
W-24 566% |- 1
2020 | 438 105 M-82 7 - 4
W-23 6.66% |- 3
2021 | 677 105 M-73 9 - 7
W-32 857% |- 2

The highest suicide rate was recorded in 2012 — 172 suicides, and the
lowest in 2020/2021 — 105 suicides. On average, the suicides account for 25%
of the total number of violent deaths, and the death rate shows that for every
1,000 deaths, 3 are the result of suicide.

114 Violent Death Announcements in RNM, available at www.stat.gov.mk
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Graphic No.1 — Total number of people who have committed suicide
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Although the participation of the young population in the total number
of suicides is statistically small (6.2% in the analyzed period), suicide is one
of the leading causes of death among this age group and shows a tendency of
continuous growth in the total number, especially in the last three years.

The psychologists consider that the fact that the suicidal rate among
the young people is increased during the long, exhausting, unpredictable and
uncertain state of crisis caused by mass phobia and stress called covid-19 is
not surprising at all. The reasons for suicide that were simmering long before
the pandemic is now becoming more visible from the fact that such an
uncertain situation is a trigger for the emergence of what was just waiting for
an opportune moment. Other reasons lie in the fact of self-estrangement, both
on an individual and social level, especially among the new generations who
literally from the mother's womb sit down at the computer and grow up with
an accepted state of normality of social isolation, i.e. withdrawal into one's
own world and a huge reduction in all kinds of social, emotional and physical
communication. The virtuality is taking its toll, and it's a topic yet to be main
in all scientific circles. Such situations completely change the world of values
among young people, thereby encouraging the feeling of loneliness and
depression, which is the main cause in the largest number of cases of suicidal
thoughts and tendencies (MetaMk, 2021).
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Graphic No..2- Percentage of children who committed suicide
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Worldwide, the suicide among children under the age of fifteen is
unusual. Unfortunately, in our country, during the observed period, there were
cases of suicide among children under the age of 15 in almost half of the
analyzed years, and in 2016, 2 out of a total of 9 cases were precisely under
the age of 14.

Graphic No.3 Number of children who committed suicide by gender
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The boys kill themselves more often, ie. they die in suicide attempts
much more often than the girls, because they choose more violent methods of
execution, such as hanging, firearms, explosives. They are more aggressive
and impulsive, and they often turn on themselves under the influence of
alcohol or drugs, which certainly contributes to a fatal outcome (State
Statistical Office, 2010:45). This rule is also present in our country, and for the
entire period of observation, the participation of boys is greater than that of
girls.
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According to some relevant studies, in some countries the suicide is
much more common among the girls between the ages of 15 and 24 than
among young men of the same age group, and the number of those who use
violent means is also increasing. Girls try to commit suicide 2-3 times more
often, they develop depression more often, but they seek help more easily,
which is why they get off more easily (WHO, 2002). In our country, such a
picture has not yet been formed, however, in the structure of those who died
due to suicide, in the observed period, 37% were girls. Only in 2011 and 2012
their participation was almost equal to that of the boys.

The most common way of committing suicide among children is by
hanging, strangulation (drowning) and suffocation. Then, they commit suicide
with a firearm, and the next method is poisoning with solid and liquid
substances as a way of committing suicide. They rarely take their own lives by
drowning, jumping from a height or in another marked and unmarked way.

CONSLUSION

The suicide is a global problem. It is “responsible” for over 700.000
deaths annually, which is equal to a suicide in every 40 seconds.

The suicide is a result of a convergence of genetic, psychological,
social and cultural and other risk factors, sometimes combined with
experiences of trauma and loss, and as such this phenomenon becomes one of
the leading causes of mortality among children.

Based on the available statistical indicators, presented in this paper, it
Is indicated that suicidal behavior is a current and growing problem among
adolescents in RNM, especially during the pandemic period.

Hence, although we agree that it is a phenomenon that will never be
fully understood, it must be studied in order to be developed an adequate form
of prevention, which requires a multisectoral approach. The synthesis,
however, must not remain at an elementary theoretical level. Every theory
must be based on empiricism, but every theory must also have a goal, to help
build prevention at the social level based on the obtained results.
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Abstract

Artificial Intelligence is part of our every day lives and it has influenced our
working environment, our private and social environment, it has occupied our
lives completely. Artificial Intelligence affects also the most traditional and
conservative professions. It is influencing and changing Diplomacy as we
know it. Its affects on Diplomacy are positive and negative, but also it should
be accepted that there is no turning back, Artificial Intelligence is part of this
world and this will not change. So, its acceptance is inevitable, which will lead
to accepting and changing the classical diplomacy into new kind of diplomacy,
that is technologically advanced and equipped with skilled technological
personnel and Al instruments. Also, a crucial step for all humanity is not only
to accept the changes whether they are positive or negative that are produced
out of the use and implementation of Al, but the policy makers globally need
to create a legislation that will govern and protect human beings, that will be
applicable to all and cover all aspects of Al which at the moment is still a status
quo.

Key words: Artificial Intelligence, Diplomacy, legislation

INTRODUCTION

Diplomacy like all the other disciplines in this modern times is
changing. The main purpose of diplomacy is to maneuver in the field of
international relations by using the tools of negotiation, mediation or dialog
among states and other actors in order to accomplish a certain aim.**’

With the fast technological changes and advances Artificial
intelligence begun to spread in all spheres of life, in our every day life, in our
professions, influencing our cultural and social life and so on. So, Atrtificial
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Intelligence is developing and improving computers and machines that have
the ability to perform actions as human beings. Al advances were also made
in the machine learning techniques, which use computing to produce
algorithms that learn from data which helps in interpreting and receiving
possible outcomes. '8 And these outcomes and possible scenarios can be used
In negotiations, in the market or the economy and many other fields.

Therefore, as in all other fields Al is beginning to be used in the field
of Diplomacy, although this process has been difficult and maybe
unacceptable since diplomacy is perceived as more traditional and not open
and transparent still the gradual changes are visible.

THE IMPACT OF Al ON DIPLOMACY

The huge interest and big investments in artificial intelligence (Al) has
created crucial changes in diplomacy and foreign policy as well as within states
relations. Its applicability can change global markets as well as the balance of
power of states, meaning, who has the biggest investment and who is owning
Al tools and advances he has the power and is the leading player in global
politics. Therefore, we can see that Al is challenging traditional diplomacy as
we know it. 11°

So, the answer to the question, can Artificial Intelligence (Al) change
the practice and the concept of diplomacy? Of course, it can. Al, opposite of
any human being, is cable to analyse huge amounts of data fast and precise
and it is more reliable, and its mistakes are brought to the minimum. Many
foreign ministries already use Al, in order to be more precise and faster in
processing information, but usually this is only used for administrative
purposes. 12° This is due to the fact that Al is still very new and people are
sceptical of its use, especially if we are discussing the use of Al by the foreign
policy agents or diplomats, mostly due to the specificity and sensitivity of
issues discussed by this profession. But, with the use of Al the classical
conduct of diplomacy has and can change, for example, Al can predict the turn
out of negotiations through calculation of algorithms, the calculations and
analysis are faster, cheaper and precise, so the job of the diplomats is only to
continue with improving the results and the outcomes, and add the ethical and

118 Ulrike Franke. “Artificial Intelligence Diplomacy”. AIDA Committee. European Parliament.
Retrieved from: Artificial Intelligence diplomacy | Artificial Intelligence governance as a new external
policy tool (europa.eu)

119 Didzis Klavins. “Diplomacy and Artificial Inteligence in GlobalPolitical Competition”. Retrieved
from: https://www.transcript-open.de/pdf_chapter/bis%205999/9783839457474/9783839457474-
009.pdf

120 yolker Stanzel and Daniel Voelsen “Diplomacy and Artificial Intelligence” Reflections on Practical
Assistance for Diplomatic Negotiations. SWP Research Paper 2022 Retrieved from: Diplomacy and
Artificial Intelligence. Reflections on Practical Assistance for Diplomatic Negotiations (swp-berlin.org)
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moral perspectives to this scenarios.?! Therefore, this is one way how Al can
improve diplomacy, and especially if it is used only to provide assistance.
Diplomats need and rely on precise decisions based on clear and stable
procedures. This is done by data researching and techniques that organize the
findings and make it possible to identify patterns and relationships that can not
be foreseen otherwise. So now instead of the diplomats to do all the work, this
is done by digital platforms that can be used as tools for managing diplomatic
crises, in decision-making process, in ending crisis and so on. But it must be
pointed out that this Al tools and digital platforms should be used carefully
because they could hamper from their aim and be biased in producing certain
decisions, meaning they can still make mistakes. 12> Al should be seen as a
diplomatic tool, and as a factor that shapes the diplomatic surrounding. As a
tool for diplomacy, it can support the functions and tasks of diplomats, so it
will have the power to reshape international order. 123

Al, has already been incorporated and implemented in many ministries,
diplomatic and consular cabinets mostly as a tool for communication and
administrative tool, its implementation is uneven and it produces different
results in different countries. Most of the changes have been pragmatic, the
major changes are few and with little transformation and this should be a
process that is standard for adaptation for all. The futuristic computational
power, and the automated decision-making in robotics that will substitute the
human in diplomacy will not be accepted nor it will be used at-least in the near
future.124

THE CATEGORIZATION USE OF Al

In 2019, Kathleen Walch presented the different use of Al. The patterns
used are: 1) Hyperpersonalization, which means that Al will be developed to
treat each customer as an individual; 2). Autonomous systems are mechanical
systems controlled by Al with the goal to reduce manual labor; 3) Predictive
analytic’ s and decision support is using machine learning to understand how
data on past or existing behaviors can help in the prediction of the future; 4)
Conversational/human interactions allows machines to communicate as
humans; 5) Identifying patterns and anomalies; 6) Recognition systems is used

121 volker Stanzel and Daniel Voelsen “Diplomacy and Artificial Intelligence” Reflections on Practical
Assistance for Diplomatic Negotiations. SWP Research Paper 2022 Retrieved from: Diplomacy and
Artificial Intelligence. Reflections on Practical Assistance for Diplomatic Negotiations (swp-
berlin.org)

122 Corneliu Bjola. “Diplomacy in the age of Artificial Intelligence” 2019 Retrieved from: Diplomacy
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123 Corneliu Bjola. “Diplomacy in the Age of Artificial Intelligence”. ARI 98/2019 14 October 2019
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for finding, classifying, and identifying images, video, audio, or objects; 7)
Goal-driven systems is called when Al is used to learn the rules of games and
how to play. These patterns can be used individually or combined. And we see
where some of these patterns can be used in Diplomacy. For example, image
recognition can be used to track people which present a threat. The
communication systems can be used to target content when in need of
information. Such systems help policy makers, diplomats, foreign service
agents to focus, and produce better decision making. Language translators
together with voice recognition can help in intercultural communication.
Screening systems can be used in security clearance and intelligence-gathering
applications to find relevant articles and understand the content. The behavior
of individuals and organizations can be assumed in risk assessment. All of this
algorithm can be used positively for certain purposes but we have to have in
mind that they have their downfalls such as bias which can lead to negative
outcomes.?®
I. Technology diplomacy as a new concept

The use of Al in political, strategic, ethical perspectives, in policies and
the lawful and unlawful use of Al among different countries like China, the
United States, the EU, India, Japan, Korea or Russia, risk undermining its
positive potential. Different organizations, civil society groups, non
governmental organizations try to address different aspects and issues of the
use of artificial intelligence but these initiatives are narrowed to few countries,
sectors, or for certain issues. For example, the EU has presented initiatives for
the ethical aspects of Al in regards to data surveillance and democracy. So
what is missing is international dialogue, in regards to human rights, ethical,
legal, economic, and social aspects of Al. And here can begin the new role of
diplomacy, that can be called “new technology diplomacy.” The
present technological governance methods are slow and are not interested to
adapt to the new technological developments. But with the introduction of the
internet and its fast spread the legislation presented to be governed it has been
successful by different multi-stakeholders. So, this can be done for Al as well.
International collaborative governance offers benefits, it avoids the high costs
of policy making and promotes more productive relationships among
stakeholders. It offers geopolitical platform to engage in productive
discussions, it fosters synergy among nations, and the international governance
can monitor and address the risks of harmful Al. This allows the society to
benefit from Al and to minimize the potential threats. Therefore, the “new
technology diplomacy,” is a new kind of international engagement aimed at
national interests to shape a global set of principles. Ideally, such diplomacy

125 Oriesek, Daniel Felix. 2022. The Potential Impact of Artificial Intelligence on Preventive Diplomacy
from a Balance-of-Threat Perspective. Master's thesis, Harvard University Division of Continuing
Education. Retrieved from:Microsoft Word - 202205 Oriesek Daniel Thesis final.doc (harvard.edu)
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raises above the traditional diplomacy, allows guidance, and, leads to an
international constitutional charter for Al. New technology diplomacy would
allow addressing the different aspects of Al and the specific applications. In
the common efforts to build international, collaborative governance,
policymakers may give initiatives to build momentum. These diplomacy
efforts, should focus on strengthening the effectiveness, and willingness to
collaborate with aim to achieve trust, communication, mutual respect, and
leadership. Cooperation between actors is the most powerful means to avoid
the negative consequences of techno-nationalism, protectionism, and
fragmentation. Policy and regulations are the key for future decisions about
Al. There should be as part of the jurisdiction preventive_strategies,
standardization of best practices, teaming, verification, and discussions on
vulnerabilities, security tools and secure hardware, the publication of risk
assessment in the areas of special concern, and promotion of responsibility
through education, ethics, standards, norms, and expectations. So diplomatic
processes that strengthen such exchanges of knowledge would need to evolve.
Several countries have such mechanisms for these new technologies. But we
have to take into consideration that Al algorithms use large amounts of data
without distinguishing between borders, so how should these collaborations
between states be crafted because national sensitivities and regulation around
data privacy should be considered. Therefore national foreign policy and the
approach of diplomats should address the new tools, and elements used by
technology diplomacy. For many countries there will be the need to reshape
foreign policy as well as human resources so they know about emerging
implications of Al. The technology diplomacy will require going beyond
treaties, because Al covers different domains. Other challenges for data
governance are consent, ownership, privacy and responsibility. So, the task of
Al-technology diplomacy would need experts that are experts in the standard
foreign policy but also in the technology.*?®

Legislation in the creation

To create a legislation that is applicable for such a fast growing science
and to be applicable to all it is very difficult but still it is a necessary process.
The Council of Europe created an Ad Hoc Committee on Artificial Intelligence
(CAHALI) in 2001, which discussed and published a possible legal framework

126ClaudioFeijéoab,YoungsunKwonc,JohannesM.Bauerd, ErikBohline, BronwynHowellf, Rekhalaing,Pe
trusPotgieterhKhuongVuiJasonWhalleyjJunXiak. “Harnessing artificial intelligence (Al) to increase
well being for all: The case for a new technology diplomacy”. Telecommunication Policy. Volume 44
Issue 6, July 2020, 101988 Retrieved from: Harnessing artificial intelligence (Al) to increase wellbeing
for all: The case for a new technology diplomacy - ScienceDirect
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on artificial intelligence based on human rights, democracy and the rule of
law. And the Committee discussed the need for an international, legally
binding treaty on Al.*2” But the idea did not progress. Furthermore, UNESCO
chief A. Azoulay, said that rules are needed for artificial intelligence in order
for human beings to be able to benefit from it. All the Member states of the
UN Educational, Scientific and Cultural Organization (UNESCO) adopted an
agreement that presents the common values and principles needed for the
development of Al. This is the first global framework which gives States the
responsibility to apply it at their own paste and to be applicable at their national
level.12 Also, the EU proposed the Al Act as a European law on artificial
intelligence (Al). The law covers three risk categories. First, applications and
systems that create an unacceptable risk. Second, high-risk applications,
such as a CV-scanning tools which need specific legal requirements. And third
is the applications which are not explicitly banned but are listed as high-risk
which are left unregulated.*?® But still this act does not cover all the aspects of
Al and its potentials of use and also it is still a proposal. So work needs to be
done for all the actors globally to mange Al and at the same time not preventing
its growth.

CONCLUSIONS

To conclude, Al has influenced all sectors of life especially some
traditional professions like diplomacy. Diplomacy has been changing and
adapting towards the new technological tools but it is doing so slowly. The
impact of Al has positive and negative consequences, like observing, gathering
data and providing solutions that are fast and precise but the down fall is that
diplomacy is traditional science conducted in a traditional way. Diplomats and
foreign policy servants need to learn new skills in order to work in the new
technology diplomacy a concept which will be accepted soon enough after
proper legislation is produced to govern all aspects of Al, protect human
beings but also be applicable globally.
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Abstract

Nowadays, arbitration as an alternative dispute resolution method is
increasingly taking the place of court proceedings. Consequently, arbitral
awards are more common in the legal systems of the countries, compared to
the past. The main goal of this paper is to provide a comparison between
foreign arbitration awards and foreign judgments in the Macedonian legal
system, in terms of their legal force and the procedure and conditions for their
recognition and enforcement.

For the purpose of this paper, several methods will be applied: method of
normative analysis, method of comparison, method of analogy, and case law
method.

Keywords: arbitral award, foreign judgment, civil procedure.

INTRODUCTION

In the Macedonian legal system, judgments represent specific judicial
acts, by which the judge adjudges the matter on the merits in judiciary
proceedings, while the arbitration decision is a decision by which the arbitrator
decides on the merits of the dispute, in an arbitration proceeding. When
defining the concept of arbitration decision in Macedonian legislation, a two-
fold approach is applied: a) in the Law on Civil Procedure'®, in chapter thirty,
where the provisions for internal arbitration are provided, i.e. which regulate
the procedure before the chosen courts whose seat is in the Republic of North
Macedonia and for disputes without foreign element, the term judgment is
applied, influenced by jurisdictional theory; and b) in the Law on International
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203


mailto:mirjana.ristovska@uklo.edu.mk

Commercial Arbitration®3!, which regulates the procedure before arbitration in
disputes with a foreign element, the term arbitration decision is applied.

Consequently, the focus of this paper will be on the normative analysis of
the provisions that regulate the legal institutes of a foreign judgment (in civil
cases) and foreign arbitration decision in the Macedonian legal system,
especially through the prism of the question whether the judgment and the
arbitration decision have the same legal force and whether the procedure and
grounds for recognition of a foreign judgment or foreign arbitration decision
are identical or different from each other. In this direction, we would like to
emphasize that for the purposes of this paper, the subject of analysis will be
only judgments adjudged in civil matters.

DEFINITION OF THE FOREIGN JUDGMENT
Macedonian Private International Law Act™*? defines the foreign
judgment in article 157, as follows:

“(1) A decision of a court of a foreign country is considered a foreign
judicial decision.

(2) A settlement entered into before a court is also considered a foreign
judicial decision under paragraph 1 of this Article.

(3) The decision of another authority in the state where it has been rendered
is considered equal to a judicial decision or settlement is also considered as a
foreign judicial decision or settlement is also considered as a foreign judicial
decision if it regulates the relations referred to in Article 1 of this Act.”

The definition of a foreign judgment in article 66 of the Croatian
Private International Law Act!3 reads:

“(1) A foreign court decision is equated with a decision of a court of the
Republic of Croatia and has legal effect in the Republic of Croatia only if it is
recognized by a court of the Republic of Croatia.

(2) According to paragraph 1 of this article, a settlement concluded before
a court (court settlement) is also considered a foreign court decision.

(3) A foreign court decision is also considered a decision of another body
which, in the country where it was made, is equated with a court decision, i.e.
a court settlement, if its subject is related to Article 1 of this Act.”

In the United States legal system, a foreign judgment means any judgment,
decree, or order of a court from any other state or of the United States.***

BlOfficial Gazette of the Republic of Macedonia, n0.39/2006

132 Official Gazette of the Republic of Macedonia, n0.32/2020

133 Official Gazette of the Republic of Croatia, no. 101/17

134 https://www.leeclerk.org/departments/recording-official-records/record-a-document/foreign-
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The Brussels | Regulation (recast)'® Article 2 also defines the term
judgment:

“Judgment means any judgment given by a court or tribunal of a Member
State, whatever the judgment may be called, including a decree, order,
decision or writ of execution, as well as a decision on the determination of
costs or expenses by an officer of the court.”’*3®

In the same manner, as the 2019 Hague Convention, the arbitration is

excluded from the ratione materiae scope of the Regulation.
The Convention on the Recognition and Enforcement of Foreign Judgments in
Civil or Commercial Matters (2019 Hague Convention)!®’, the term judgment
defines descriptively, stating that: “judgment means any decision on the
merits given by a court, whatever that decision may be called, including a
decree or order, and a determination of costs or expenses of the proceedings
by the court (including an officer of the court), provided that the determination
relates to a decision on the merits which may be recognized or enforced under
this Convention.” According to Article 3 of this Convention, the term
judgment does not cover interim measures of protection. Also, this Convention
does not apply to arbitration proceedings.

Bearing in mind the mentioned definitions, we can conclude that in
determining the term foreign judgment, the territorial criterion is applied in
national and international acts. That is a very objective criterion as it applies
the territorial connection between the foreign judgment and the certain
country, where that judgment is passed.

DEFINITION OF THE FOREIGN ARBITRAL AWARD

The legal notion of the term arbitral award is defined by the Law on
the International Commercial Arbitration of the Republic of Macedonia:
“Arbitral award means a decision of the arbitral tribunal on the merits of the
dispute. 138

According to article 37 of the Macedonian Law on the International
Commercial Arbitration, a foreign arbitral award “shall be the award which
was not made in the Republic of Macedonia” and “shall be treated as an award
of the state in which it was made."

Croatian Law on Arbitration!® its article 38, explicitly states that “t/e
award of an arbitral tribunal shall have the nationality of the country in which
the place of arbitration is situated.”

135 Regulation (EU) no 1215/2012 of the European Parliament and of the Council of 12 December
2012 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial
Matters (Recast)

136 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2012:351:0001:0032:en:PDF
137 https://assets.hcch.net/docs/806e290e-bbd8-413d-b15e-8e3e1bf1496d.pdf

138 Article 2 para.1

139 Official Gazette of the Republic of Croatia, no. 88/2001
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In Austrian law, an arbitral award must be considered foreign when it
iIs made outside of Austria, and in Holland, a foreign arbitral award is “an
award made in a foreign country” (Deskoski, 2016, 322).

Swedish Law defines it as foreign that arbitration takes place in a foreign
country (Mauro Rubino- Sammartano, 2001, 29).

The Swiss Federal Court has provided a very clear definition of an
international award:

“An arbitral award is a decision made under an arbitration agreement by a
non-state tribunal to which the parties have granted the task to decide a
financial dispute of an international nature” (Mauro Rubino- Sammartano,
2001, 33).

The German national report raises the possibility that a court might
decline to treat an award rendered abroad as an award within the meaning of
the Convention if, under the law of the rendering State, the award required
local judicial confirmation (i.e. reduction to a local court judgment) to be
enforceable and such confirmation had not taken place (citing BayObLG, 4Z
Sch 13/02, SchiedsVVZ 2003, 142, para 47-48 (2002)) ( Berman, 2017,13).

The situation may be slightly different in Turkey; there, under the so-
called “procedural law principle,” whether an award is domestic or foreign is
determined not so much by the place of arbitration as by the procedural
framework governing the arbitration. Thus, presumably, an award rendered in
Turkey based on the arbitration framework of another State will be treated as
“foreign” (Berman, 2017, 13).

UNCITRAL Model Law on International Commercial Arbitration4°
does not contain a provision that defines the term foreign arbitral award.
However, UNCITRAL Model Law goes one step forward, by equalizing the
legal effect of domestic and foreign arbitration awards, providing for both the
same regime for recognition and enforcement (Deskoski, 2016, 323).

United Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (New York, 10 June 1958)*! article 1 explicitly
states that "this Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State where the
recognition and enforcement of such awards are sought..."”

Analyzing the above-mentioned provisions of the national and
international acts, it can be concluded that the territorial principle is primarily
applied when defining the term foreign arbitration award. Also, the majority

140 United Nations documents A/40/17, annex |, and A/61/17, annex |, as adopted by the United
Nations Commission on International Trade Law on 21 June 1985, and as amended by the United
Nations Commission on 21 June 1985, and as amended by the United Nations Commission on
International Trade Law on 7 July 2006

141 https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards
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of the countries define an award as “foreign” in the same manner as the New
York Convention, only if it is made on the territory of a foreign country.

RECOGNITION OF FOREIGN JUDGMENT AND FOREIGN
ARBITRAL AWARDS

Macedonian PIL Act provides that “a foreign judicial decision
becomes equal to a decision of the court of the Republic of North Macedonia
and has legal effect in the Republic of North Macedonia only if it has been
recognized by the court of the Republic of North Macedonia.”**?

Articles 159 to 164 introduce the grounds or preconditions for foreign
judgment recognition, while articles 165 to 174 determine the recognition
proceedings of a foreign judgment.

Macedonian PIL Act provides several grounds for foreign judgment
recognition procedure: certificate of validity and enforceability, the exclusive
jurisdiction of a Macedonian court, excessive jurisdiction of a foreign court,
irreconcilability with judgment in the country where the recognition is sought,
contrary to public policy and disregard of the right to defense.

The Macedonian PIL Act provides a deliberative procedure for the
recognition of foreign judgments, applying the system of limited control of
foreign judgments. The foreign judgments in the Macedonian legal system are
recognized in a special non-contentious procedure.

Law on the International Commercial Arbitration of the Republic of
Macedonia in the provision of article 36 states that “the award of the arbitral
tribunal shall have, in respect of the parties, the force of a final judgment and
is enforceable unless the parties have expressly agreed that the award may be
contested by an arbitral tribunal of a higher instance.”

The provision of article 37 of Macedonian Law on the International
Commercial Arbitration explicitly provides that “the recognition and
enforcement of foreign arbitral awards shall be carried out according to the
provisions of the Convention signed in New York on 10 June 1958 on the
recognition and enforcement of foreign arbitral awards (Official gazette of
SFRY, International Agreements, no.11/81).”

According to this provision, the Macedonian court should take into
account the grounds determined by the New York Convention for foreign
arbitral award recognition procedure.

Article IV from New York Convention reads as follows:

1. To obtain the recognition and enforcement mentioned in the preceding
article, the party applying for recognition and enforcement shall, at the time
of the application, supply:

(a) The duly authenticated original award or a duly certified copy thereof;

142 Article 158
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(b) The original agreement referred to in article 1l or a duly certified copy
thereof.

2. If the said award or agreement is not made in the official language of the
country in which the award is relied upon, the party applying for recognition
and enforcement of the award shall produce a translation of these documents
into such language. The translation shall be certified by an official or sworn
translator or by a diplomatic or consular agent.

This provision specifies the formal grounds for foreign arbitral award
recognition. On the other hand, article V specifies the meritorious grounds for
refusing the recognition of a foreign arbitral award:

""1. Recognition and enforcement of the award may be refused, at the request
of the party against whom it is invoked, only if that party furnishes to the
competent authority where the recognition and enforcement are sought, proof
that:

(a) The parties to the agreement referred to in article Il were, under the law
applicable to them, under some incapacity, or the said agreement is not valid
under the law to which the parties have subjected it or, failing any indication
thereon, under the law of the country where the award was made; or

(b) The party against whom the award is invoked was not given proper notice
of the appointment of the arbitrator or the arbitration proceedings or was
otherwise unable to present his case; or

(c) The award deals with a difference not contemplated by or not falling within
the terms of the submission to arbitration, or it contains decisions on matters
beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not
so submitted, that part of the award which contains decisions on matters
submitted to arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not
in accordance with the agreement of the parties, or, failing such agreement,
was not in accordance with the law of the country where the arbitration took
place; or

(e) The award has not yet become binding on the parties, or has been set aside
or suspended by a competent authority of the country in which, or under the
law of which, that award was made.

2. Recognition and enforcement of an arbitral award may also be refused if
the competent authority in the country where recognition and enforcement are
sought finds that:

(a) The subject matter of the difference is not capable of settlement by
arbitration under the law of that country; or

(b) The recognition or enforcement of the award would be contrary to the
public policy of that country.”
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The New York Convention provides several grounds for foreign
arbitral award recognition procedure: the duly authenticated original award or
a duly certified copy, the original arbitration agreement or duly certified copy,
atranslation of these documents into a foreign language, certified by an official
or sworn translator or by a diplomatic or consular agent, the invalidity of the
arbitration agreement, violation of the principle of hearing the parties, beyond
the competence of the arbitral tribunal, improperly constituted court or
violation of the rules of the arbitration procedure, non-binding or suspended
arbitral award, non-arbitrability of the subject matter and violation of the
public policy.

The New York Convention harmonized the rule in recognition and
enforcement of arbitral awards made by the tribunal seated in a foreign
country. Under Article 111, each Contracting State 'shall' recognize and enforce
foreign arbitral awards granted in another contracting country. The procedure
of recognition and enforcement should follow the domestic law of the
requested country, and the state cannot impose higher fees or more onerous
conditions to enforce foreign awards than domestic awards (Tang, 2014,224).

Consequently, in the Macedonian legal system, the procedure for
recognition of foreign judgments is identical to the procedure for recognition
of foreign arbitration awards.

The Republic of North Macedonia belongs to the group of countries in
which a single procedure is prescribed for the recognition of both types of
decisions (Deskoski, Dokovski 2020, 503).

CONCLUSIONS

In the concluding remarks, two particularly important situations in the
legal system of the Republic of North Macedonia can be ascertained:
Firstly, the procedure for recognition of foreign judgments is equal to the
procedure for recognition of foreign arbitration awards;
Secondly, the Macedonian court should make a distinction between the
grounds for the recognition of foreign judgments and a foreign arbitration
award. Namely, in the first case, the provisions of the Macedonian Private
International Law Act should be applied, while in the second case, the
provisions of the Macedonian Law on International Commercial Arbitration
should be applied, which refer to the direct application of the provisions of the
New York Convention.
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Abstract

Women in Rural Pelagonija face many challenges, which puts them in inequal
position relative to men. 143 Rural Pelagonija is huge agricultural valley
abundant with fertile land and sunlight. Characterised with great agricultural
production in the past, now Pelagonija’s lands and potentials remain only
partly used, due to immigration and bad policies. In addition, poverty is one
of the main problems, as many households, especially in the rural Pelagonija
face the challenge to meet ends. Main income activity in the region is
agriculture, more precisely, traditional subsistence agriculture, with intense
use of human labour. In this male-dominated socio-economic setting, rural
women of the region are involved in agricultural production as family unpaid
workers or as low-paid informal manual labourers and rarely as farming
women, alongside their key role as providers of unpaid care work for the whole

143 This paper is a product of the project funded by the Australian Embassy to Serbia, North Macedonia
and Montenegro through the Direct Aid Programme and Center for Innovation and Development INOS-
Prilep. The authors would like to express their gratitude for the generous support. The views expressed
in this document belong solely to the authors and cannot be attributed to, nor do they represent, the views
of Australian Embassy to Serbia, North Macedonia and Montenegro and Direct Aid Programme.
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family. This, accompanied by the relatively lower educational status limits
their capacity to advance their knowledge and self-confidence and limits
significantly their contribution to the household and community. This paper
aims to identify the socio-economic challenges and concerns that rural women
in Pelagonija are facing, as well as to highlight some of the most promising
opportunities that are available to this region.

Keywords: rural economics, socio-economic determinants, inequality, North
Macedonia.

INTRODUCTION

The Food and Agriculture Organization of United Nations warns the
World of the possible shortages of food, emphasizing that the food crisis can
be especially hard in developing countries (FAO, 2022). A key part to decrease
food insecurity is to take actions towards better prevention, anticipation, and
targeting of agricultural production and to address the root causes of food
insecurity. Woman can be play vital part in solving the problem, as they well
educated and equipped with equipment and know-how can provide significant
support to the efforts (UN Food agency, 2021).

In the last two years economic growth in North Macedonia slowed
down considerably, mainly, due to the Covid-19 crisis and global crisis caused
by the Russia-Ukraine conflict. The prolonged economic crisis, accompanied
by huge dependency from imported electricity and supply chains interruptions,
came to affect the country’s economic performance by having a measurable
negative impact on production, investment and raising inflation into two-digit
numbers. The agricultural sector is especially hit by the crisis on both sides —
supply and demand side. Among the main exports and import agricultural
partners of North Macedonia are Russia and Ukraine, hence the country faces
serious food and also other agricultural materials supply shortages, but also
export issues. The rising minimum wage and other social protection measures
on private consumption that were designed to help socially vulnerable groups
did not help in combating the high inflation in the country that reached above
16 % in summer 2022. Inflation especially put agricultural producers in
unfavorable position, by increasing costs, devaluating the value of the delayed
state subventions and making export and placement of products impossible. A
further rise in inflation, threatens to worsen the situation even more, especially
for small agricultural producers. In this worsened economic context, rural
women in Pelagonija become especially vulnerable, as their families and farms
are pushed close to the survival boundaries.

Pelagonija, southwest of North Macedonia is huge agricultural valley
abundant with fertile land and sunlight. Characterised with great agricultural
production in the past, now Pelagonija’s lands and potentials remain only
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partly used, due to immigration and bad policies in the past. Pelagonia region
has agricultural land with an area of 276. 777 hectares, of which 117.770
hectares are arable agricultural land, and the remaining 159. 007 hectares are
pastures. The structure of arable land — plotted fields and gardens participate
with 83 percent (https://pelagonijaregion.mk/en/).

With a constantly decreasing population, due to immigration of young
people and aging of inhabitants, the region is abundant with almost empty
villages, surrounded by unspoiled and unused natural resources, land and
water springs. In addition, poverty is one of the main problems, as many
households, especially in the rural Pelagonija face the challenge to meet ends
(UNICEF, 2022).

Main income activity in the region is agriculture, more precisely,
traditional subsistence agriculture, with intense use of human labour, women
and even children included ((https://pelagonijaregion.mk/en/). Alongside hard
work on the fields, children, women (sometimes pregnant) and men are
exposed to the pollution that comes from uncontrolled use of pesticides and
herbicides. In addition, non-existent legal or other rules, creates perfect
ground for discrimination of women and children labour, and in many cases
happening even within the family. Pelagonija is mainly famous for its
production of tobacco leaves, wheat, corn and various vegetables. Although
with the support of government funds, many households managed to buy basic
equipment such as tractors, the disintegrated small plots and intense
agriculture methods do not yield high efficiency, or any economies of scale.
In this male-dominated socio-economic setting, rural women of the region are
involved in agricultural production as family unpaid workers or as low-paid
informal manual labourers and rarely as farming women, alongside their key
role as providers of unpaid care work for the whole family (Analysis of the
situation of rural women in North Macedonia, more obstacles than
opportunities (2018)). According to some estimates, 85-90 percent of their
active day time rural women spend on unpaid household activities, whether
working for the farm or for the household. This, accompanied by the relatively
lower educational status limits their capacity to advance their knowledge and
self- confidence and limits significantly their contribution to the household
and community. In fact, rural women were in a very difficult situation and
often they are among the poorest population, with no-paid work within the
household or sometimes very low-paid jobs. In rural households in Pelagonija,
mainly the man is breadwinner, who traditionally owns and inherits the entire
property, making women fully dependent. This tradition is still favourited.
Hence, a large proportion of women living in rural areas are not employees,
and the low level of education, mainly high school degree, contributes largely
to this, which is usually the result of early marriage and family formation.
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LEGAL FRAMEWORK - RURAL WOMEN CONSIDERATIONS

North Macedonia’s legal and regulatory framework is declaratively
favourable to rural women. However, the EC Progress Report (2021)
“...Calls on North Macedonia to take steps to ensure an adequate
representation of women in all decision-making positions, and to further
address the lack of implementation of women workers’ rights and tackle
gender stereotyping, gender imbalance and the gender pay gap in the labour
force; points to significant gender differences in terms of participation and
quality of work, insufficient action on sexual harassment in the workplace,
discrimination in legal provisions related to maternity leave and the lack of
childcare and pre-school capacity; acknowledges the amendments to the law
on the rights of the child and the completion of the deinstitutionalisation
process...”"

In general, the Constitution does not make distinction between men and
women, putting them in the equal position. North Macedonia has also
commitments as it has signed the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) and the European Convention
for human rights. However, this furthermore means that the rural women are
not positively discriminated. Positive discrimination is necessary in order to
improve the subordinated position of women for the start. In addition, several
other Laws that have been approved in North Macedonia define the gender
equality concept that needs to be applied!*4,

e Low for equal opportunities of women and men (2006)

National plan for gender equality (2007-2012)

Law for equal opportunities for Women and Men (2012)%°

Strategy for Gender Equality

Law for combating and protection of Discrimination (Official Gazette
No. 50/2010)

e Law for Agriculture and Rural Development (2008)

e Law for Organic production (2010).

In line with international commitments and EU accession requirements,
North Macedonia adopted the Law on Equal Opportunities for Women and
Men in 2006 and later in 2013, in which the ‘gender equality approach’ was
developed into fostered equal opportunities framework. The Law on Equal
Opportunities on Women and Men regulates the basic and the special measures
for establishing equal opportunities for women and men, the institutional
network and their competences, the procedure for identifying the unequal

144 More on the specific Laws and their impact can be found in the Analysis of the situation of rural
women in North Macedonia, more obstacles than opportunities (2018).

145 |_aw on Equal Opportunities for Women and Men, Official Gazette of the Republic of North
Macedonia No. 6/2012 of 13.1.2012, http://www. mtsp.gov.mk/WBStorage/Files/zem_2012.pdf,
accessed June, 21, 2022.
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treatment of the women and men, the rights and duties of the mediator for
equal opportunities on women and men.

The rural women are specifically targeted with various activities under the
objectives of the National plan for gender equality and Strategy for Gender
Equality. Within these documents assessment on the women rights of rural
women, their educational problems and needs as well as raising the awareness
and building capacities for realization of rights of rural women are planned. In
addition, some of the measures planned are related to the increasing rural
women participation in decision making, and tackling the employment issues
of women in rural areas by: encouraging them as business operators and by
increasing their knowledge and business skills though education and trainings.
In general, the gender equality policy and Laws in North Macedonia are
declaratively sensitive to rural women needs. However, some of the measures
on the ground are not based on sound analysis and therefore they do not
manage to reach the goals. In general, the Laws, policies are criticized by the
legal experts as non-systematic, with lack of accountability mechanisms on
reporting on the implementation of National plan for gender equality or
Strategy for Gender Equality.

Law on prevention and protection from discrimination accompanied

by the independent seven-member anti-discrimination Commission of seven
members is another guardian of rural women rights. Antidiscrimination
commission has advisory role, providing advice and recommendation on the
available protective measures in front of the courts and other institutions.
However, not many cases were brought in front of this Commission.
Rural development is defined within the Law for agriculture and rural
development (2008). The law does recognize specific situation of the rural
women, by adopting a Decree (No. 137/2008) which offered
operationalization of the rural development policy, positively discriminating
the rural women. Namely, in Article 4, p.3/the Decree, 20 points will be
awarded to woman applicant, and 15 points to women entrepreneurs for
IPARD and National programme funds. The Government also encouraged
rural women by awarding 10 points in comparison to the male farmers for
receiving refundable resources from the government in the area of
modernization of the agriculture. The possibilities for acquiring financial help
are even greater (20 additional points) for the women candidates that are aged
between 18 to 40 years, and are registered as a farmer and live in difficult and
poorer areas. Having in mind the traditional setting and mainly male ownership
of the farms and lands, it can be said that these measures are rather cosmetics,
and do not improve significantly the position of the women.

The organic production is regulated under the Law for organic
production which is aligned with the EU Regulation No 834/2007 and the
Commission Regulation 889/2008. The control system is consisted by two
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certification bodies (Balkan Biosert and Pro-Cert); which are authorized by
MAFWE for control and certification in organic production, and accredited by
the Institute of Accreditation of Republic of North Macedonia (IARNM). They
conduct expert control, certification and also consultations in line with the
MKC EN 45011 (General requirements for bodies working with product
certification systems). In order for the organic products to be exportable, the
IARNM authority is supported by Mutual Recognition Agreement of
Accreditation Certificates (EA-MLA) with the European cooperation for
Accreditation. Again, within the positive discrimination is not defined.

In general, the country has made significant efforts to harmonize its legal
framework with the laws of the European Union. By widely and thoroughly
describing the measures, acts and the responsibilities, it ensures that the legal
framework is defined as to ensure the rights of the women, rural women
including. However, the criteria, standards and practices are yet to be
implemented, even in the public institutions and urban areas. The situation is
even worse for the agricultural sector and areas, where traditional and
patriarchal values and norms “are somehow above” the Laws. In Pelagonija,
this mentality prevails, while there are no monitoring bodies or they have little
control.

Of late, there are many domestic and internationally founded actions that
promote the gender equality concept. However, the results are coming slower
than anticipated. In addition, a number of other challenges in the society
remain. These issues are equally burdening for men and women living in
Pelagonija. Weak rule of law, high level of corruption, weak institutional
capacity worsens the otherwise difficult life in Pelagonija, even more so for
the rural women. Their inherited subordinate position in society is not treated
systematically, but with separate measures and interventions, that sometimes
prove to be inappropriate or totally displaced.

AGRICULTURAL PRODUCTION IN PELAGONIJA- GENERAL
OVERVIEW

Agriculture (including forestry, hunting and fisheries) in North
Macedonia contributes to the GDP gross value added (GVA) with around 9%,
and encompass 13.9% in total employment, which is decrease as compared to
the past (EU Instrument for Pre-Accession Rural Development Programme
2021-2027). However, when it comes to the number of the enterprises,
agriculture participate only with 2 605 or 3% in the total enterprise number in
North Macedonia. Mainly, above 90 % enterprises are micro and small, up to
19 persons employed. In 2019, cultivated land represented around 519
thousand hectares or about 41% of total agricultural land (EU Rural
Development Report, 2022), leaving almost 60% of land unused. Even more
devastating is the fact that the irrigation systems are installed for around 164
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thousand hectares, however, only 7.2% of agricultural land is actually annually
irrigated due to obsolete and deteriorated irrigation systems (EU Instrument
for Pre-Accession Rural Development Programme 2021-2027).

Main crops that are cultivated in Pelagonija are: tobacco, cereals,
wheat, vegetables, potatoes. The crop production usually depends on the size
of the farm. The large agriculture holdings usually produce cereals (mainly
wheat), while small agriculture holdings produce fresh fruits, tobacco and
vegetables. It is noticeable that many studies have confirmed that the average
yields on various crops are usually below the average of the SEE countries and
far below the average yields of cereals recorded in EU-28 (EU Instrument for
Pre-Accession Rural Development Programme 2021-2027).

Almost 40 percent of the agriculture holdings in Pelagonija are breeding
livestock. In Pelagonija, the number of breeding livestock farms has largely
decreased in the last decade, as well as the number of animals. Usually in
Pelagonija, dominate cattle, pigs, sheep and goats as well as poultry, and
mainly those are small farms breeding less than 6 heads of animals. Small scale
breeding holdings usually produce raw milk that is sold to milk companies,
but only small percentage of it is compliant with EU standards, due to
unconsolidated dairy sector, use of antibiotics, and non-compliance to the EU
norms.

RURAL WOMEN IN PELAGONIJA - SOCIO-ECONOMIC
DETERMINANTS

The research was conducted with a structured questionnaire consisting
of 3 parts: the first part are questions related to the demographic and socio-
economic characteristics of the respondents, the second part of the
questionnaire refers to the knowledge that respondents have about business
and marketing, legal framework for organic production, as well as financing
opportunities. The last part refers to characteristics of the agricultural and
farming practices and activities of the respondents.

The questionnaire was distributed online using the Google Forms
platform. In addition, terrain research was conducted by visiting the rural areas
of the Pelagonija region and surveying the women who live there. The research
was conducted on 327 women of different ages from rural areas of Pelagonija
region as follows.

Table 1: Age of respondents (rural women in Pelagonija)

Age Percent
18-29 17%
30-40 27%
41-50 32%
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51-64 20%
65 and more 4%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

Also, the research included respondents with different employment
status. Most of them (23,5%) are registered farmers or are part of the
agricultural industry (11%). 5,5 % of the respondents are engaged in
agriculture but are not officially registered as such. The others respondents are
employed in public (17,6%) or private sector (19,8%).

Figure 2 Employment status of rural women in Pelagonija

self-employed person

part of an agricultural industry
registered farmer

unemployed

student

pensioner

unregistered farmer

employed with contract
employed in public sector
employed in the private sector

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

AGRICULTURE FACTS

The agriculture and farming are the main work activity of the people
from rural areas of Pelagonija region. According to the results 94.5% of
respondents are engaged in agriculture, farming or poultry farming. Even for
33% of them their main income is from this work. 41.8% of respondents derive
half of their income from agriculture/farming. About 20% produce agricultural
and farming products only for domestic use.
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Figure 3: Agriculture/farming/poultry farming activities

no, but i plan to in the near future

no, | have never dealt with it

yes, but we only produce for home use 19.80%

yes, half of our income comes from that

yes, that's where our main income
comes from

41.80%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

The experience of farmers has shown that the main problem during

Figure 4: Market of the agriculture products

production is the placement of their products. Almost every year farmers have
a problem with the placement of their products. They face low purchasing
prices, insufficient export support, and demonstration of power by the scares
buyers. Farmers market their products in different places. Thus, 33% of the
interviewed women answered that they give the products to a reseller for a
further resale. Around 31.8% sell them on the local market, while 28.4% have
an agreement with a buyer, but do not know further where he markets the
products.

I have an agreement with the buyer, |
don't know where he is selling them

directly to the factory for further
processing

to reseller for export

Skopje and other big cities

on local market

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

In substance agriculture practiced in North Macedonia all members of

the family are involved in production and farming. Children from a very young
age, as well as elderly people help with agricultural work. However, it should
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be emphasized that their work is not calculated as a cost and is considered as
help. High 63% of women answered that they do not calculate it as an expense.

Figure 5: Calculation of the working hours of all family members who participate in
agricultural work in the total cost'4®

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

Working with agriculture and crop production can be a profitable
business for many, but only if they manage to sell the products to the final
customers. Around 64.4% of the women thought about starting their own
business for selling agricultural products, but the main obstacle to the
realization of such an idea is their financial resources, which are not enough
for them to start the business. There are also those, about 11%, who do not
have enough knowledge about running and starting a business.

Most rural women emphasized the system problems as the main
concerns that affect their life and production. Almost half of the women
identified the complicated documentation process (21.3%), great bureaucracy
(19.7%) and no time for the procedures (6.6%). The rest think that the high
level of corruption (14.8%) and inappropriate support from the government
(23.0%) also contribute to the problems. Interestingly, rural women believe
that not having the appropriate knowledge is not a main issue. Having in mind
that mainly rural women have high school degree, probably they have
confidence that they can easily be trained and educated, as well as possibly
some is not aware of its importance.

146 Do you calculate the working hours of all family members (children and elderly members) who
participate in agricultural work in the cost?
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Figure 6: Main concerns of rural women in Pelagonija

lack of common organization
lack of adequate knowledge
erroneous support from the state
corruption

| don't have time for documentation

complex documents
big bureaucracy

0.00% 5.00%10.00%4.5.00920.00%25.00930.00%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

Additional worrying fact is that mainly Pelagonija’s women are not
having any formal cooperation. Only 6.5% of them answered that participate
in some formal cooperation, while around 30 % cooperate in some informal
way (Figure 3). Rest, that is approximately 60 % are working separately. This
situation reinforces the oligopsonic power of the buyers on the markets.

Figure 7: Cooperation of rural women in Pelagonija’*’

I do not know

Yes, informally

Yes, formally

No, everyone works for himself 61.30%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

Additionally, support and cooperation from government and local
institutions, which is very important for agricultural and business
development, is lacking. Around 91% of respondents think that the
municipality should help them in some way, 76% of women are not satisfied
with the support they receive from the municipality they belong to, and 86%
are not satisfied with the support they receive from the state.

147 Do you have formal cooperation in the village?
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ORGANIC PRODUCTION

More than half of the women are familiar with organic production, but
have not yet started to apply it in their production. On the other hand, the
16.3% of respondents who already practice this method of production, as well
as the 9.8% who have production in transition, are encouraging, even though
they are few. It should also be mentioned that the answers received which refer
to the Law on Organic Production, shows that 70% of these respondents
declare that they are not familiar with the legal framework for organic
production. Additionally, the women are also familiar with the term
genetically modified product and even 90% of them know what it is.

Figure 8: Familiarity with organic production

no and we don't plan to

no and we don't plan to

yes, we have production in transition
yes, but we do not produce organic..

yes, we have been producing it for.. 16.30%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

When it comes to organic production and the income from it, the views
of the women are divided. So, 38% of them believe that with organic
production they would earn more, almost the same percentage of respondents,
that is, 35% believe that organic production is not profitable.
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Figure 9: Perception of the possible income from organic production4

| do not know
27%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

Before starting with organic argicultural production, it is necessary for
producers to meet certain prerequisites that are necessary for obtaining an
organic production certificate. The legislator in the country has prescribed how
the procedure goes. Regarding the procedure, 40% of women consider that the
procedure for obtaining an organic production certificate is complex. On the
other hand, 23% consider that the procedure is not complex.

Corruption is still the main problem that citizens face. Even in this case,
58% of women believe that there is selectivity and there is corruption among
all the bodies that do the Certification. Only 5% of them believe that there is
not. The same percentage is in relation to the bodies that award the subsidies,
that is, 60% of respondents believe that there is selectivity and corruption in
the awarding of subsidies to farmers.

148 The question asked - Do you think that you will earn more with organic production?
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Figure 11: Corruption among all the bodies that Figure 10: Corruption among all the bodies that

publish the list or do the Certification grant the subsidies
I do I do
not not

know know

37% 24%

No
16%

No
5%

Source: Authors’ own calculations based on Survey of
women in Pelagonija (2022)4°

IMMIGRATION

Similar to all regions in North Macedonia, rural Pelagonija has problem in
keeping the young population, especially in the rural areas. Unsatisfactory age
structure (65+ years old) is evident in Pelagonija. The share of the oldest group in the
population increased in the last decade significantly (EU Rural Development
Programme, 2022). Women in Pelagonija are especially concerned about
immigration, naming lack of jobs, lack of financial support and perspective, as well
as bad conditions and non-existent rural areas as main reasons for its increase. The
high unemployment rate of young people (15-24) is an additional problem that leads
to the out migration of the young labour force from rural areas to urban centres and
abroad.

The rural areas of Pelagonia region are experiencing high levels of migration,
both in the cities of the country and abroad. The results of this research confirmed this
trend. Around 76% of women answered that they have members of their close family
who have immigrated, from whom 61% have immigrated abroad, and only 15% have
immigrated to the cities of our country.

149 Questions asked were, Do you think that there is corruption or selectivity among all the bodies
that publish the lists or do the Certification? Do you think that there is corruption or selectivity
among all the bodies that grant the subsidies?
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Figure 12 Migration of close family members

Do you have close family members who
have moved away?

yes, in
the

cities of
our

country

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

According to the respondents, one of the main reasons for migration
are the general conditions in which people live (47.3% of the women). Another
reason is that the inhabitants of the rural areas in the Pelagonija region,
especially the young people, are not interested in doing agricultural work,
which is tedious and physically demanding. Bad conditions in agricultural
sector are also identified as main reason for migration of 5.10% of women.

Figure 13: Reason for migration

Reasonformigration

poor conditions in agriculture
a politicized state
education

the general conditions

Source: lack of interest in agricultural Authors’ own

work calculations

based not having a job on Survey of

women in Pelagonija
(2022)

INFRASTRUCTURE, PARCELS AND IRRIGATIONAL SYSTEMS
Only 144,9 thousand ha of UAA can be irrigated, although the

irrigation systems are installed for around 164 thousand ha (51,1% of UAA).

As reported by the public enterprise for Water Economy only 7,2% of UAA is
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actually annually irrigated due to deteriorated irrigation systems (EU
Instrument for Pre-Accession Rural Development Programme 2021-2027).
The average parcel size is very small (high frequency of parcels bellow 0,2ha)
and with significant presence of borders in between or dispersed small plots of
unorganized agricultural space. Agriculture roads are absent or unorganized in
between small parcels. Agricultural holdings are organizing their production
on many parcels, estimated to 5 land parcels per holding.

The Pelagonija region is characterized by large areas that remain
uncultivated. As many as 75% of the women answered that they have
uncultivated land. As the main reasons for unused land and machinery, they
state: insufficient finances (47.10%), poor placement of products (36.80%)
and the oligopolistic position of buyers (32.40%).

Figure 14: Reasons for non-utilization of the property/machinery

we have more land and less machinery

oligopolistic position of buyers 32.40%
insufficient funds

weak placement of agricultural products 36.80%

Source: Authors’ own calculations based on Survey of women in Pelagonija (2022)

The small size of the farms, agricultural and livestock breeding ones,
the inadequate production process in both, inadequate (autochthone) seeds and
breeds and plants and animal treatments still poses risks to low productivity of
the agricultural sector and low quality of the products. In addition, the physical
capital, such as machinery are rather obsolete, some aged from the previous
state, while investments (main in tractors) are not big enough to modernise the
agriculture. Hence, it is usually high labour intensive, with traditional methods
and intense use of pesticides and herbicides. The low productivity is
determined to a large extent by low level of mechanisation, low quality seeds
and breeds and poor land and livestock management practices affected also by
high land and property fragmentation. The distribution and trade of the agro
chemicals is unregulated and uncontrolled leaving the matter on the big
agricultural Pharmacy shops and importers.

Furthermore, low level of producer’s co-operation in Pelagonija also
hinders the development of agricultural production. Horizontal integration is
almost absent, and also the vertical organisation is weak especially in the food
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processing industry. Although there are emerging investments in the
modernisation of the processing capacities, the logistic networks and
marketing channels are inefficient and compound by retailers. Improvement
of the farm management practices is precluding for benefiting the investments
and modernization of the farms.

CONCLUSIONS AND POLICY IMPLICATIONS

In general, the survey of women and the literature review suggest
several main conclusions, some relating to the general conditions in
Pelagonija, some related to the situation of women in particular.

The agricultural sector in Pelagonija needs modernization and
additional restructuring to sustain the increased requirements of quality
products from the farms but also from the processing industry. Low
productivity both in agricultural production, farms and processing related
industries is also a result of insufficient physical capital, low investments, lack
of appropriate education, lack of cooperation, low quality in human capital and
knowledge in organic production and, furthermore, poor management and
marketing practices, in general. Strengthening and modernisation of
processing industry is very important due to the reason that it needs to compete
to the big scale foreign processing units and it needs to create condition for
using the raw agricultural products in order to increase value of the agricultural
exports.

It is worth noting that the agricultural production in the individual
small and scattered agriculture holdings does not meet the EU requirements
always. In the case of agricultural production and livestock breeding, the
control of the use of harmful pesticides, herbicides, antibiotics and other
chemicals are the main problem, as well as the questionable seeding material,
breeds, and way of farming in general. Lack of storage capacities and freezing
facilities affects the potential of the agricultural and livestock production
capacities. Aiming to increase competitiveness of the production, there is a
need to improve the farm structure as this is of vital importance aiming to
increase the productivity which, in fact, can only be a result of a number of
actions not only from the owners, but also from the state support. Moreover,
the investments into physical capital as well as improvement of farm
management and marketing practices through investments into human capital
will result into increased competitiveness.

The organic farming sector is still at its initial development stage in
North Macedonia and the number of farms certified as organic, or in transition,
is relatively small, especially in Pelagonia. According to some unofficial data
only one in 1000 farms have or are in transition to produce organically.
Although the farmers show an increasing interest in organic production, the
number of certified organic farms, processors and traders is increasing very
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slowly as there is belief among producers that it is inefficient and financially
not viable. The organic production is mainly exported, through specific
agreements with foreign exporters, as the domestic market is still small and
undeveloped. The export demand for some organic products, such as herbs,
spices, fruits, vegetables and honey are especially increasing of late, while the
domestic supply chains of organic products is almost undeveloped and small.
Interestingly, mostly the market of organic products functions on the word-of-
mouth principle, with limited linkages between the organic farmers, processors
and customers. The domestic customers are largely not aware of the
advantages of organic production to the environment and human health, but
also the average household income is rather low, pushing the families to buy
commercial and nonorganic products. Insufficient education and organization
of organic farmers is yet another barrier to organic plant production
development in Pelagonija, too.

Vertical cooperation and food processors’ industry, as well as slow
implementation of EU standards are main reasons that hinder the food
processing sector from becoming competitive on the mass product markets.
Some processing establishments especially, the smaller ones in Pelagonija do
not have the financial resources required to meet the strict hygiene and food
safety standards of the EU, hence, the export is more difficult and problematic.
The level of technological quality and innovations, which is important
ingredient of competition in European Union, is low. Processing enterprises
have also problems with obsolete equipment in the processes of quality
control, packaging and labelling and marketing in general.

People, women especially, living in rural Pelagonija are less satisfied
with the quality of life, which have been the main reason for the migration of
young people, leaving behind a more vulnerable and poorer population in the
villages. As evidence showed, , rural women still have lowest educational
status, which puts them in a vulnerable position in the family in society setting.
The introduction of the compulsory secondary schooling improves this
situation, especially for the younger generation of rural women, but still in
some areas there is a problem of early marriages and drop outs from school.
Rural women in Pelagonija are prone to unemployment because of the limited
offer of jobs in the rural regions and the tradition patriarchal social milieu that
predestines the role of housewife and mother, meaning exploitation as unpaid
family agricultural worker or low paid seasonal worker again in agriculture.
Having limited social life and access to services and being faced with the
patriarchal setting, rural women of Pelagonija have incentive to leave villages,
sometimes even under the old family-arranged marriage agreement.

Therefore, there is a need for rural development policies to increase
investment in infrastructure to make the villages once again attractive places
for young people and entrepreneurs to live and work. Given the problems of
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women in Pelagonija, and their potential for contribution to regional growth,
urgent attention is needed to develop and execute supportive and development
policies targeting women especially.

Firstly, on a central level, the state institutions and government need to
simplify the procedures, and fight against corruption. The main
demotivating factor for women is bureaucracy and distrust, hindering
the efforts even before they start. Establishing industrial zones for
small manufacturing and service industries and developing rural
cooperatives can be a start to build rural social capital and trust. The
positive climate must be built in order for the trust to be restored.
Then, gathering data and assessing the real situation in the agriculture
IS necessary and urgent. Women believe that their voice has not been
heard systematically, except in rare gathering before the elections.
The harmonization of national legislation with the European Union
standards in the area of organic production, environmental protection
and plants and animal welfare, also in the processing food, milk and
meat sectors require significant investments. It is not only the Laws,
but also the implementation of the Laws and practices.

Additional efforts to support women, such as educational trainings are
needed. Women in Pelagonija, need free of charge trainings or courses
in practical issues related to business skills and organic production. In
addition, they need training related to the use of the structural funds
aimed at supporting the agriculture.

Formalization of the cooperation throughout the Pelagonija region is
required, in order to leverage the position of the producers in respect
to buyers. Women can even better if they see interest in it.

In addition, substantial analyses of cost benefit of subventions for each
agricultural product are required. Justification and proper valuation of
subventions shall combat dubious agricultural activities and possible
corruption.

Finally, independent monitoring on an on-going basis of the
production, trade, and exporting of products is necessary for accurate
and consistent analyses and evidence-based policy making.
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BASIS OF TERRORISM IN AFGHANISTAN
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Hatidza Beriga®®!
Abstract
The study of terrorism shows that terrorist organizations where the targets are
only civilians almost do not achieve their final goals. On the other side, groups
whose targets are soldiers or civilians have a higher chance of success. In
general, terrorist organizations are not directly targeted by the state. The
terrorism changes form into a civil war In case of acting to the targeted state.
A typical example is that terrorist groups aim at confrontation with the state
and therefore active participation in the civil war. The state's inability to
confront terrorist and insurgent structures and exporters of terrorism on a
global level certainly caused the response of the USA and its partners. That’s
should contribute the stability to Afghanistan and the region.
This paper shows the basis of the emergence of terrorism in Afghanistan, its
objectives, goals, and the possibility of the organization operating in the future.

Keywords: Afghanistan, basis, terrorism, insurgency, organization, USA

INTRODUCTION

There are many definitions of terrorism. General sense of terrorism
means the using or threat of an act that: involves serious violence against a
person, serious damage to property, endangers the life of a person (but the
person who commits the act), creates a serious risk to the health or safety of
the public, or it is designed to interfere with or seriously disrupt an electronic
system. The use or threat of such actions must be designed to push a
government or an international governmental organization or to intimidate the
public with the aim of the purpose of advancing political, religious, racial or
ideological causes (UK government, 2019). The very definition of terrorism
has changed over time, so terrorism has countless definitions, but there is no
general agreement about the essence of the term, nor is there one generally
accepted definition.

Many groups - organizations that have been characterized as terrorist,
have been established in the territory of Afghanistan, due to their way of
recruiting members and acting towards the population in the territory, but also
towards the security forces, both foreign and domestic. The organizations that
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151 Doctor of Political Science, Faculty of Engineering Management, Belgrade, meil:
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is the most famous and carry’s out terrorist attacks in Afghanistan both outside
the territory of Afghanistan are the Taliban, the Haggani network, Al Qaeda,
the Islamic State (ttps://charityandsecurity.org), etc. A war conflict which
includes insurgency, begin with an idea. That political idea could be a vision
of conquest and annexation, liberation from tyranny, foreign occupation or
colonial rule. Certainly, it can also be seen as a defense against the threat of
culture or "ancient freedoms", the desire to spread ideology, religious beliefs,
economic interests or dreams about "destiny" and gaining a "right place under
the sky".

An idea is the purpose, central goal or desired outcome of a war. It is a
unifying feature of all actions that occur during conflict. In monumental work
"On War" written by Carl von Clausewitz who explains the great extent that
the nature of any war is fundamentally not just political itself. His famous and
oft-quoted observation "... war is not merely an act of politics, but a truly
political instrument, a continuation of a political relationship, continued by
other means" captures in one sentence the inevitable fact that any form of
conflict, from nuclear holocaust at one end spectrum to tribal insurgents on the
other, fighting to achieve some political goal. He points out that the goal of
war is forcing the enemy to accept one's will, i.e., bow to his own political
program.

THE BEARERS OF TERRORISM

The organization and functioning of every organization, including
terrorist or insurgent ones, is based on the need to determine the main actors,
who are recognizable by the performance of their activities. The area of
Afghanistan, as in many other cases, did not provide an answer as to who is
the main bearer of insurgent activities from which terrorist activities were
generated both in the country itself and throughout the region, but also on a
global level. Therefore, in the case of Afghanistan, it is very difficult to draw
a clear line of belonging to the rebels, guerrilla movement or terrorist
organizations. It has been proven many times that members of rebel groups are
also members of terrorist organizations. There is no strict rule that the same
rebels also belong to terrorist organizations or organize guerilla cells and often
smaller groups of partially trained soldiers.

Comparing the theory of David Galula, who considers four
prerequisites necessary for a successful insurgency, one of which is certainly
a weakness in the COIN (Clause, The War) forces, in the case of the war in
Afghanistan, it is not possible to clearly draw a line of affiliation or bearers of
terrorism between insurgents, guerillas or persons designated as terrorists.
Insurgents have historically used a mixture of two forces - persuasion and
coercion (a negative form of persuasion), while undermining the government
entity to the point where it dissolves or easily destroyed. More sophisticated
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(and usually successful) insurgent movements uses a carefully balanced mix
of benefits and threats to achieve victory. To start with a comprehensive
analysis of counterinsurgency operations — COIN (Galula 2014) etc. Thread
effectiveness, it is important to define precisely what an insurgency is and what
effect it was intended to achieve. Rebellion is a form of political violence that
seeks to overthrow the established political order and establish its own form
of governance. Insurgent movements routinely use both "open™ advanced
groups and coalitions as well as secret groups in a political war campaign that
the Sandinistas (Nicaragua, 1961) called the power of two faces. Such an
approach cannot be defeated by military force, but only by competent
counterintelligence work combined with effective regime programs of
political warfare. The critical understanding is that terrorist and insurgent
groups must be those groups that are not recognized as legitimate military
formations. Insurgent and terrorist activities are usually fragmented groups,
partially organized, relatively lightly armed, living among the local population
and the territory in which they operate. In order to defeat the terrorist mode of
action, it is necessary to isolate the terrorists from the local population,
depriving them of physical support, in the form of sources of supply and shelter
using propaganda as well. The Afghan war in terms of military confrontation
has recognized several organizations as carriers of terrorism and slavery. The
globally most famous terrorist organization, Al Qaeda has its members and
followers in the Taliban movement, which is also an active part in the conflict.
Not less important organization that has elements of terrorism in its ideology
and actions is certainly the Haggani network. All the listed actors of the
military confrontation on the territory of Afghanistan implements their goals
through violent actions with elements of terrorism.

The Taliban movement

The term insurgent is used to describe non-state actors involved in open
conflict in Afghanistan. Believing in Sharia law, motivated by the suffering of
the Afghan people, Mullah Mohammad Omar supported campaign with by 50
students who, founded a group that would later become known as the Taliban
on the territory of Pakistan. Within a few months, the Taliban grew up to
15,000 followers - recruits. Growth of the movement came financial and
military support from Pakistan. In late 1996, they had popular support among
members of Afghanistan's southern Pashtun ethnic group, as well as helped
from conservative Islamic elements abroad, allowed the faction to capture the
capital Kabul and gain effective control of the country.

Although we believe that the best description of the Taliban is
"insurgents wrapped in the preaching of jihad” (Mullah Mohammad Omar), it
Is necessary to focus on the Taliban's innovations and adaptive capabilities, so
the term insurgent can also refer to members of Al Qaeda and the Haqgani
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network. The insurgents in Afghanistan are unique, unlike traditional
revolutionaries, they are dedicated to Islamist-jihadi ideology. The Taliban are
conducting insurgencies in Afghanistan across the country in accordance with
the following goals: the withdrawal of foreign forces from Afghanistan, the
establishment of a government with Islamic principles and international
political recognition. The stated goals largely provide the conditions for the
Taliban's main goal, which is to strengthen the negotiating position in possible
negotiations with the United States of America. After a long time, after
suffering of the great losses, the Taliban realized that a weaker force can attack
a stronger force, but the attack must be carried out outside all the rules. The
great powers hold in their hands the entire international trade, legal authority
and military power. There is no point in attacking a superior opponent openly,
but is vulnerable if it is attacked outside of all norms and standards. In order
to implement a strategy outside the established pattern, the structure of the
Taliban movement required that its elements be very low visibility,
reminiscent of the guerilla way of organizing and fighting. At the mid of the
Taliban movement is a horizontal network, based on shared religious
schooling and shared military experience, that endows the group with a
powerful, unifying ideology over the world (Farell, 2018). Driven by such
religious beliefs, gained by military experience through continuous wars the
Taliban movement has been involved in violent conflicts since its inception.
On the territory of Afghanistan this movement went through several stages that
are from its emergence to a national rebellion to the attempt to gain influence
outside of its traditional bases in the south and east of the country (Semple,
2015).

They recognized small groups and cells exercise more effective control
than large ones, because the frequency of meetings and the length of contact
affect the development of mutual ties. Case of Afghanistan shows strong
organizational ties based on extended family, tribal and village relationships
proved to be a strong cohesive factor. There are many reasons why Pashtuns
join insurgent and terrorist movement, which are: love of power, pressure from
friends, anticipation of future rewards, hatred, ideology and patriotism. The
Taliban draws special attention in spiritual leadership, personnel organization,
and response to the enemy from the Quetta Shura, which is in a way a
government in exile. Quetta Shura represents an analytical concept but not
geographical (United Nations Security Council, 2014).

In addition to the extremely radical position related to the armed
struggle against the enemy, one part of the Taliban members of the Quetta
Shura advocates political involvement. The interpretation of such a position is
justified by the disastrous military situation in some provinces in the south of
Afghanistan. The financial and military power comes from the south of
Afghanistan, primarily from Helmand and Kandahar provinces. With the
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beginning of the military operations of the United States of America and the
Northern Alliance, the Taliban were ousted from power in Afghanistan were
the reorganization of the movement and resorting to a new way of warfare was
increasingly certain. Organizing rebellions on the entire territory of
Afghanistan according to the coalition forces meant resorting to a new - old
way of warfare that characterized as hybrid warfare. Wise and experienced
Taliban commanders and commanders who had experience from the war with
the Soviet Army, understood that confronting a superior enemy was not
possible in an open or frontal conflict. Defeated, they retreated to the border
area with Pakistan, where they followed the development of the situation.

Realizing the strategy of the enemy, in this case the United States Army
and its allies, the Taliban calmly waited for the stabilization phase, prepared
forces and means for a new - old way of attacking the enemy. At the beginning
of the summer and autumn of 2003, Taliban attacks became more frequent and
the targets were Afghan civilians, members of the ANSF, representatives of
foreign and non-governmental organizations. In order for the attacks to be as
effective as possible and to cause as many victims, on the side of the coalition
forces as well as civilians. Support the official government in Kabul lies in the
idea of controlling the combat space, i.e. using detailed local information in
the formulation of their plans and strategies.

Continuing with the idea of exploiting information in the local
environment, they form a parallel government in the provinces and districts
known as the "Shadow Government". The first signs of a side of government
appeared in 2003. In the next ten years, the Taliban would have "parallel”
governors in 33 provinces and 180 districts (Thomas H). Certainly, this
approach to unarmed but also armed combat required a certain hierarchy. The
Taliban's "Shadow Government" is strictly hierarchically established from the
supreme leader through the military and provincial trusts to the "chiefs" of the
districts. During the years of conflict with government forces and the NATO
coalition, the Taliban movement had a trend of increasing its followers, which
Is contrary to the expectations of the planners of the Western Alliance. The
exact number of members of this movement is almost impossible to accurately
estimate, but according to the available data number is around 60,000 members
(Kube, NBCNews). Various groups make up the Taliban movement, namely
the Quetta Shura group, the Haggani network, Tora-Bora front, Hizb-i-Islami
Khalis, etc. Almost 100 percent of the members of the aforementioned groups
belong to the Pashtun ethnic group. Through years of warfare, Taliban fighters
have adapted to the conditions on the ground, forcing the enemy to adapt to
their way of thinking and understanding of war. The Taliban see a turning point
in the approach to solving problems on the ground in the negotiations with the
representatives of the government in Kabul, but also with the representatives
of the coalition forces and their leaders. Pakistan, as a faithful ally of the
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Taliban movement and especially its intelligence service ISI, in addition to
permanently arming Taliban fighters, advocated negotiations with
representatives of the authorities in Kabul. The goal of negotiations for the
outcome should be the entry of the Taliban into power, and thus they would
become a legal political factor.

Hackney network

The network represents a type - a way of organizing independent
entities into one larger whole, i.e. a network consists of network elements, with
more or less mutually dependent or less dependent elements characterized by
the epithet "organized" by one mission - a guiding idea. Elements of it are
more or less participation in the gradual realization of a goal, visible to key
leaders. An attack on the network represents a synchronized action of one or
more entities directed against the network with the aim of gathering
information, building an intelligence network within the target network,
building trust with the network in order to eliminate key leaders, idea creators,
as well as culturally looking at the aspects of the guiding idea of the network
(U.S.A. Department of Defense, 2011) That is ultimately the outcome winning
the minds and hearts of the targeted social group, tribe, nation or group. This
is a relatively new approach to the fight against the network and its capacities,
given that the dynamics of warfare, the mass of communications, the multitude
of key interest communities introduce an immeasurable number of variables
into the way of conducting and implementing measures. Actions and
procedures that reduces the risk of threats may be caused by the action network
and the time of an adequate response decreases immeasurably which does not
give much space for an adequate response. That leads to the conclusion and
valid information, in this segment of risk assessment and risk management
when fighting against the network, is priceless.

Activities aimed at combating the network and network capabilities of
the enemy must be aware of its own capabilities, the capabilities of the enemy
than should be aware of the possible impact of a successful attack on the
network and a successful attack on the network on friendly forces, their long-
range and the consequences they can cause in the wider geopolitical context.
The Haqgani (Jalaluddin Haggani) network and its affiliates have been waging
insurgent-style wars in Afghanistan since the 1970s, when the name of this
insurgent and later terrorist organization was first mentioned. The founder and
leader of the network, Jalaluddin Haggani, began his struggle in the war
against the Soviet Union (War, 1979. — 1989). which intervened militarily in
Afghanistan. Members of the network are experts in asymmetric warfare and
fighting as small terrorist groups. They are not trying to reinvent guerrilla
warfare or use new techniques and technologies when it comes to warfare and
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carrying out terrorist attacks. Bombing attacks on hospitals, police forces and
schools, ambushes are common tactics of the Haggani network.

The Haggani network is known for attacks near the border with
Pakistan, and after carrying out terrorist attacks, they retreat to the Waziristan
area in Pakistan, more precisely to the federally administered tribal area known
as FATA (Federally Administered Tribal Areas). There they have supported
among the local population. During the 1980s, FATA became a gateway for
jihad fighters to enter Afghanistan (Hussain, 2008).

First of all, it is a semi-autonomous Afghan rebel group, but also a
terrorist organization that are considered the most capable militant
organization in Afghanistan (https://www.dni.gov/nctc). During 2011, US
intelligence and military officials designated the Haggani network as the
deadliest insurgent group in Afghanistan, responsible for the deaths of
hundreds of US and coalition soldiers. The transnational capability of the
Haggani network which operates simultaneously from Afghanistan and
Pakistan, makes it difficult for US and NATO forces to find them, disrupt or
defeat it entirely. Coalition forces do not have the same influence in Pakistan
as they do in Afghanistan and therefore rely solely on their ally Pakistan which
deals with the Haggani network inside Pakistani territory or they deal with that
issue on the other point view. The Haqggani network is assisted by three broad
groups ranked at three levels: local, regional and global. Locally, the Haggani
network is supported by the Afghan Taliban, tribal leaders and the Pakistani
Taliban. Tthe group assisted by the Pakistan Army and the Pakistan
Intelligence Service belongs to the regional level.

The ISI's support made the Haggani network a formidable threat,
resistant to foreign attacks and infiltration. Unlike al-Qaeda, the Haqggani
network is openly supported by Pakistan, especially its military. Statements by
senior Pakistani officials, as well as actions taken by the Pakistani government,
show that the Haggani network remains a strategic tool in their hands.
Globally, the Haggani network is supported by al-Qaeda, the Islamic Jihad
Union, Lashkar-e-Taiba and other sympathizers from the Middle East.
Collectively, all of this support they provide to the Haggani network makes it
a powerful and potent threat to peace and stability both in Afghanistan and
beyond. Their idea and strategy of warfare bases of no need to change what
has proven successful for decades against perceived external threats to the
Islamic fundamentalist way of life in Afghanistan. The Haggani network has
successfully defined itself as much more than an insurgent group. Where the
Haqggani network is very innovative is in their strategy to raise money and
support from the population in the territory where they carry out their
operations. Like most groups that are trying to become an important and
indispensable factor for solving and ending the conflict on the territory of
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Afghanistan, the leaders of the network are under the strong influence of
neighboring Pakistan, have established and maintain official ties. After
intervention in 2001, Jalaluddin Haggani was invited to negotiations in
Islamabad regarding the possibility of forming a post-Taliban government in
Afghanistan.

The most important military leaders of the Pakistani army, Haggani has
been designated as a strategic tool for negotiations with the Taliban and the
possibility of a peaceful solution in certain parts of Afghanistan. The goal of
the Haggani network is to suppress and expel the United States army and
coalition forces, but also to replace the Afghan government with the Islamic
State, which acts in accordance with the strict Salafi Muslim interpretation of
Sharia in the operational area of the Afghan Taliban.

Al Qaeda

Historically speaking, probably the most famous terrorist organization
in human history is Al Qaeda. The media space occupied by this Islamic
terrorist organization increased its importance in the global environment. The
founder and long-time leader, the Saudi terrorist Osama Bin Laden, once an
associate of the intelligence structures of the United States of America, from
the beginning of the 21 century, became the most sought-after personality
precisely by the same structures from the West. The establishment of this
terrorist organization in 1988 was a direct response to the consolidation of the
network during the Afghan-Soviet war. The organization's initial goals were
to support Islamic revolutions throughout the Muslim world and reject foreign
intervention in the Middle East. Before the events on the territory of the United
States of America, it cannot be said that Al Qaeda was considered a terrorist
organization. With the declaration of the war against terrorism, this terrorist
organization was become first as a threat to global security.

Organization, financing, affiliation, best define that it is a global
international terrorist organization. Through mutual activities, the members of
this terrorist organization are working to strengthen it, but also to expand the
territory of influence in relation to other terrorist organizations. Certainly, if
the above elements are taken into account, Al Qaeda poses a threat to the
interests of major global powers. It is a very sophisticated terrorist
organization, according to data that high-ranking members of the organization
are sent to a large number of countries around the world in order to lead a
policy of geographical expansion. The formation of branches of the
organization around the world was and remains the main goal and task of this
terrorist organization. Due to its protection and recruitment of as many fighters
as possible, safely leading the expansion of the network, it found its main
foothold in Afghanistan and Pakistan. The decentralized network was created
in Khartoum during 1991 to 1996.

239



In order for covert operations and the execution of terrorist activities
as a serious resource to give the best possible results, a regional decentralized
structure was conceived and organized. Al-Qaeda is a natural offshoot of the
Muslim Brotherhood organization turning the Brotherhood's rhetoric into
concrete actions. The Muslim Brotherhood persistently talked about the
martyrdom of the Muslim world which Al Qaeda used as a platform and
carried out its terrorist activities. As the biggest management weapon of this
terrorist organization, it is certainly the ability or the ability of its leader to
address Muslims around the world. Such ability of the leader of the terrorist
organization gives it an unprecedented reach and strength especially in the
ability to recruit new members. The recruitment of new members is based on
the principle of family, ethnic and national affiliation and loyalty. The
operation of Al Qaeda since the time of the Soviet intervention has changed a
lot. The members of the organization or network are not soldiers who only
carry weapons and act as a military formation. With the expansion and
availability of new technologies, members of terrorist networks are using
sophisticated technology to conduct hybrid warfare both within the territory of
Afghanistan and in the global area.

Organizationally, the network is adaptive and it is organized according
to a system of isolated nodes until September 2001 when it functioned without
main points or hubs and without a known structure. The adaptability and
decentralization of the network is visible in the physical but also in the virtual
environment. Understanding and legitimizing the virtual battlefield Al Qaeda
managed to create a new wave of terrorists who succeed in radicalizing
sympathizers as well as individuals. Legitimization and use of the media as a
weapon were the key importance for this terrorist organization. Accepting the
impossibility of physical warfare against the enemy, the religious elements of
Al Qaeda approved and encouraged resistance, i.e. warfare in cyber and media
space. Even more, at the moment when this terrorist organization was under
strong pressure from the coalition forces, with the withdrawal to the eastern
part of Afghanistan, the strategy of any form of opposition to the enemy was
accepted. Availability of media and global networks made the transmission of
ideas and orders to followers a very reliable and fast way of communication.
This way of warfare opened the door to a new wave of recruitment with their
teachings of radical Islam, raising the fight against infidels which easily
inspired new terrorists to radical thinking and action.

GOALS AND ORGANIZATION

For two decades Afghan terrorist and insurgent movements have been
investing effort and resources in creating and projecting the case of the
"victim" whose struggle was just and requires the using of violence. Insurgent
rhetoric, ideology, and the political ideas which expresses to be key in enabling
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terrorists and insurgent movements to maintain high levels of violence despite
major changes in the political context throughout the years of Western
Alliance intervention. Rhetoric has an impact at the level of individuals,
institutions and society. The case of the Taliban shows that for the committed
violence, motivation and assurance was provided to other Afghan recruits to
join the movement or other terrorist organizations, giving them moral cover
for the violent actions they commit. The case for violence was at the core of
the Taliban's collective raison d'étre. Terrorist activities and insurgent
activities are that one of the ways of further opposition to coalition forces and
security forces in Afghanistan. In addition to classic military action, which is
seen as asymmetric action, terrorist organizations and networks in Afghanistan
are moving their actions to the cyber and media space. A strong connection
with the intelligence structures of regional powers enables members of terrorist
organizations to access new knowledge and technologies. Forms of
confrontation have the goal of expelling the coalition forces and overthrowing
the government in Kabul. Maybe, from the point of view of the rebels and
terrorists, the primary goal is the overthrow of the democratically elected
government in Afghanistan, because with the departure of the coalition forces,
aware of their strength, they have aspirations of returning to power where they
were until December 2001.

Ideology and nationalist separatism

Ideologies can be seen as the daughters of ideas, more complex, more
decisive and far more deadly. Nationalism is the earliest form of militant
ideology in the modern West followed by Marxism and fascism. In the Arab
and Muslim world religious fundamentalism took the leading role in the
nineteenth century, then extreme nationalism which was replaced by socialism
and Islamism during the twentieth century. Similarly, East Asian and African
cultures veered between nationalism, religious extremism and communism. In
Latin America it was between left and right ideologies. Civil and ethnic wars
have also spread in places such as Lebanon, Ireland, Sudan, the Philippines or
Nigeria. Rebellions and revolutions sprouted like mushrooms after the rain in
Cuba, Bolivia, Algeria, Hungary, Iran and beyond. In all these conflicts, with
leaders from Bismarck to Trotsky and from Hitler to Mao Zedong, ideologies
were omnipresent: nationalist, socialist, communist, populist, anarchist or
ultra-religious, all seeking dominance in the name of the higher, appealing to
the divine, materialistic, a philosophical or historical ideal. However, it is not
unknown that ideologies can begin as an expression of eternal desires, such as
the lust for territory and domination, but as history develops, ideologies
become a desire in itself, an autonomous desire to realize an idea regardless of
its irrelevance.
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The insurgent doctrine or terrorist activities is focused on internal
efforts, and in particular it refers to maintaining cohesiveness within the
movements themselves. Terrorism in Afghanistan and operations throughout
Central Asia and the Middle East, the radicalization of members of tribal
communities, began with the assassination of Egyptian President Anwar EI
Sadat. Peaceful solutions and agreements between the Muslim world and
others from the point of view of radical Islam are not allowed. The preaching
of the "Holy War" in the fight for the rights of Muslims on the territory of
Afghanistan is deeply spread and present in the religious and social
community.

The radicalization of the Islamic world in the Middle East and parts of
Central Asia came with the intervention of the United States of America in
Irag in 1990. The polarization of Afghan tribal supporters for and against the
Iraqi president on the territory of Afghanistan went unnoticed. The upheavals
occurring in the Islamic world allowed the Haggani network to play a major
role in the spread of jihad. The quadrangle of relations between the Haqggani
network, Al Qaeda, the Taliban and Pakistan provides an answer to the actions
against coalition forces and other security forces on the territory of
Afghanistan and Pakistan.

Political changes in the modern age

No matter how much Afghanistan and its people did not follow the
region, in terms of democratic or ethnological development, changes did not
bypass them. Going back in time, the changes can be seen through the rise and
fall of the Taliban movement. It is obvious that the Taliban movement has left
a deep scar in the development of Afghanistan itself for many years. With the
establishment of communist rule during the Soviet military intervention a
domestic opposition front led by the Mujahedeen developed. After the
withdrawal of Soviet troops, Afghan society remained divided into two
factions. The government in Kabul was represented by Najibullah, while on
the other side were the Mujahedeen divided into several conflicting groups.
Tribal affiliation which was a strong factor of persuasion and decision-making,
has given the right to many tribal leaders to represent themselves as they
represent the people of Afghanistan. The reality was quite different which led
to massive destruction of the country and the displacement of millions of
Afghans. The chaotic social, economic and political situation enabled the
Taliban to come to power. Their consolidation in power is directly related to
regional development that was seen by the West in the early nineties of the last
century. Access to oil and gas deposits in the former Soviet republics was
determined by the political changes in Afghanistan. Pakistan, for whose
economy natural gas is crucial, has determined its policy towards Afghanistan.
With the fall of the Taliban regime democratically elected leaders such as
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Hamid Karzai who have entered the scene as member of the Pashtun ethnic
group.

In order to establish a safer environment and more stable state,
President Karzai tried to announce an amnesty for all members of various
movements who surrender their weapons and express loyalty to the
democratically elected government. Attempts to call the government in Kabul
to reconcile with the rebel movements, primarily with the Taliban, did not bear
fruit. Attempts to categorize terrorists and rebels into "moderate” and
"extreme™ in order to achieve a more stable situation in the country also did
not give results. Certainly, such a rigid division did not have the support of
tribal leaders and even less of the Afghan people whom publicly or secretly
support some forms of resistance.

Currently, the Taliban movement has accepted the possibility of
approaching and solving problems in a different way compared to military
confrontation. The Taliban movement's ability to adapt, and its broad support
on the territory of Afghanistan, represents a key advantage in announcing and
realizing its goals. From a solid almost military organization, they managed to
develop the ability to be a politically acceptable interlocutor. Certainly, their
acceptability stemmed from military capabilities, which means the military
element of the movement achieved results that provided the conditions for
talks with the opposite party in the conflict. Political changes in the rebel and
terrorist ranks are nothing more than Clausewitz's understanding of war.

MODE OF ACTION

The structure of a terrorist, insurgent or revolutionary movement is
very much like an iceberg. It has relatively small visible elements that are
organized to carry out open armed operations and much larger secret covert
force or in other words underground. The underground carries out vital
activities of infiltration and political subversion, establishes and manages
shadow governments and acts as a guerilla support organization. An insurgent
or revolutionary movement is defined as a subversive, illegal attempt to
weaken, modify or replace existing governmental authority through the
prolonged use or threat of use of force by an organized indigenous group
outside of an established governing structure. The strategy of terrorists in
Afghanistan is motivated by local concerns and a less visible but firm
ideological commitment to the philosophy of expansive and global jihad.

The structure of terrorist and insurgent organizations on the territory of
Afghanistan certainly has elements of organization. When it comes to large
terrorist organizations such as Al Qaeda or the Haqgani network. Each of them
can be viewed through organizational elements for direct action, more
precisely for operations, diplomatic activities, while they also have support
functions. The network's ability to act is reflected in its ability to act in the
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local and regional but also on a global level. Providing the ability to act to
other terrorist groups gives importance and strengthens the importance of the
main terrorist organization or network which provided the activity and support.
The most obvious example of such action is the support of the Haqgani
network, the Pakistani Taliban and the terrorist network known as Tehrik-e-
Taliban. The higher hierarchical structure in terrorist networks is based on
kinship.

Most of the terrorist, insurgent and guerilla operations that are carried
out in Afghanistan and in parts of Pakistan, are based on tribal and sub-tribal
lines or relationships. Tribal connection enables deep trust in the planning and
implementation of terrorist activities. The overflow of terrorism fighters in the
border area with Pakistan are strongly controlled by tribal relations. With the
arrival of members of the terrorist network in the area of operations it was
clearly determined under whose tribal affiliation and control they are subject.
Actions in the conflict with the Soviets, then with the coalition forces, the
connection of terrorist elements is deeply integrated and interdependent.

The method of action used by terrorist, insurgent and guerilla groups
has not changed in the last two Afghan wars. Just mass of percentage of joining
terrorist networks, as well as the radicalization of the fight against the foreign
factor and the Afghan security forces, is noticeable. It can be concluded that
the applicability of the old strategies of fighting against a militarily and
technically superior enemy with less adaptability in the case of Afghanistan
gives results again. Individuals with the support of small units on the ground
that are guided by tribal policies, with the protection and financial support of
large terrorist networks and managed to force the enemy to think differently
and view the war.

Structure, carriers of terrorism and insurgency

The official leadership structure of the terrorist and insurgent
movement on the territory of Afghanistan consists of the deputy leader, other
executive officers, the leadership council and twelve special commissions.
Special commissions include a military commission, a political commission,
an economic commission, a commission on education, affairs of prisoners,
martyrs and the disabled, as well as a council of ulema. The most important of
the aforementioned commissions, the military, has a branch in Pakistan,
specifically in Peshawar which deals with the management of affairs in the
eastern province. Certainly, one cannot put a sign of equality in terms of the
structure of terrorist organizations operating in the territory of Afghanistan.
Speaking about Al Qaeda, it is noticeable that the structure after the terrorist
attack on the United States of America is not known. On the other hand, the
Haqggani network is certainly the most serious terrorist and insurgent
organization in Afghanistan, but also much wider.

244



The ability of this network to act centrally on strategic issues sets it
apart from all other organizations that have been treated as terrorists. There is
difference in the organization of two networks with the same goal, one that
acts decentralized like Al-Qaeda and the other that rules strategic issues of
Haqggani network. A large number of terrorist attacks carried out against
coalition forces or civilian targets were collaborations between different
networks and movements. Serious terrorist but insurgent attacks were carried
out in collaboration with the Haggani network and the Tehrik-e-Taliban
movement. This cooperation and collaboration is a product of high mutual trust
and respect, as well as agreement to act on strategically important goals.

The Taliban of Quetta Shure are the inevitable bearer of terrorist
activities as well as insurgent operations against the coalition and security
forces. Projecting in the southeastern part of Afghanistan is vital for all
irregular formations. The existence of differences in thinking and acting on the
issue of confronting the enemy, tribal leaders in the mountainous and lowland
parts of Kandahar and Paktia provinces is of crucial importance for terrorist
networks. Tribal ties in the mentioned provinces are certainly most
pronounced in the Haqgani network which has the absolute greatest influence
on events and actions that have elements of terrorism.

It is necessary to observe the other participants as carriers of terrorist
activities which is certainly not easy, ie. it is not easy to judge which structure
they belong to. There is a simple reason for this which lies in the fact that
Afghan fighters, Arab volunteers or Pakistanis with a questionable past can
acquire weapons, food and prepare for an attack. It is precisely this ability of
members of terrorist movements and rebel groups that presents a constant
problem in defining the structure, the bearer or belonging to the organization,
group and even the country from which they are recruited.

Asymmetric approach and action

The asymmetric conflict from the beginning of the war in Afghanistan
shows that 70% of the territory was in under the Taliban, while a very small
part in the north was controlled by the Northern Alliance. The lines reached,
the control of the territory were completed by 1998 and the situation on the
ground most resembles the Western Front in the First World War. Both
opponents were insufficiently strong to break through the line and cause the
opponent losses in manpower and territory. This frozen state remained until
the intervention of coalition forces in October 2001. Afghan fighters who sided
with terrorist groups and rebels were not trained in the military. A large
number of members were only religiously inspired, while military training and
the ability to seriously oppose the coalition forces was only in the realm of the
possible. Armed mainly with light infantry weapons, they faced the most
modern air force of today. The deposed, temporarily and partially
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incapacitated network of terrorists and insurgents realize that resistance to a
superior opponent can only yield results through the use of non-linear and
asymmetric forms of warfare. Preventing large-scale insurgency was at the top
of the agenda for the planners the Afghanistan and other campaign. Radical
religion and its use in the field often enabled the support of the local
community, members of terrorist groups and above all Al-Qaeda fighters. The
asymmetry is more than obvious in the case of the Afghan conflict. Terrorists
and rebels recognize the importance of local politics, that is the importance of
local influence on the population.

The ability to influence the local population, terrorist activity has the
ability to control territory. In order to oppose the actions of the coalition forces
as well as the representatives of the authorities in Kabul, the rebel and terrorist
structures developed a complete system of so-called shadow governments.
With the weakening and porosity of the bearer of security affairs, terrorist
organizations and groups expand and strengthen their competences. As a non-
state element, terrorists used flexibility and dynamism in planning and
achieving goals. Understanding the strategy of coalition forces who had just
defeated them with small teams of special forces, targeting coalition aircraft,
the terrorists resorted to asymmetry. Through the use and operation of
improvised explosive devices, and even more radically with the use of suicide
fighters, they forced the enemy to think about changing the way they operate.
After Iraq, Afghanistan is probably the area where the most improvised
explosive devices were used, sending the message to coalition forces that there
are ways to fight in an asymmetric environment. The loss of a large number of
fighters in direct attacks on the bases and forces of the coalition forced the
Taliban to change tactics and find a different way of inflicting the greatest
possible losses on the enemy.

The adoption of the technique of placing improvised explosive devices
during 2008 was aimed for the coalition forces to withdraw from the locations
- the positions they occupied. As an example of forcing the opponent to the
will of the attackers, which happened in 2008 in the area of the city of Sanguine
Helmand province, when the rebels who reinforced with elements of terrorist
groups, more and more often set up improvised explosive devices, inflicting
serious losses on the coalition forces in the area of operations. It was finally
decided that the base be completely closed and abandoned. Understanding the
Afghan military culture is extremely important when it comes to asymmetric
warfare. It is known that a large number of rebels, as well as members of
terrorist groups, have no sense of military honor. They are ready to change
affiliation, alliances and parties at a given moment. It was the change of
allegiance to the alliance, resorting to the coalition side, that may have opened
cracks for destructive action within the already fragile sustainable security
system. On the other side, precisely in the ranks of terrorist groups and rebels,
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cracks appeared that the coalition forces wholeheartedly exploited. For a long
time, the terrorist network failed to stop the exploitation of the coalition's
asymmetric action which was related to divisions within the structure itself,
I.e., networks.

Direction for further engagement

Conflicts at Central Asia are fundamentally unpredictable, ca used
from the participants themselves to the time frame of duration. Conflicts
between India and Pakistan, Iran and Iraq, all conflicts throughout history in
Afghanistan resulted in a temporary cessation of conflict but not a permanent
solution. Afghanistan, as the most complex example of a war conflict, shows
two solutions in the coming period. First, the continuation of the military
conflict as the most realistic option and the second solution is the achievement
of a peace agreement. Afghan society as a whole is heavily influenced by
ethnic groups and tribal leaders, while Pakistan's influence on the conflict has
never been questioned.

The real desire to reach a solution lies in the fact that terrorist and
insurgent groups want the complete return of the Taliban regime with all the
elements of their rule of total Islamic teachings. Banishing the foreign factor
is one of the priority tasks of the Taliban movement, as well as other networks
that support this movement. The government in Kabul, branded as corrupt and
a subject of the West, should be overthrown in order to restore faith in the
value of the Afghan national being.

STRATEGIES FOR FURTHER MILITARY CONFRONTATION

In the coming period, as it was in past nineteen years of the conflict in
Afghanistan, will be marked by the strategic determination of terrorists and
rebel groups to continue military confrontation. All the efforts of the regional
and international actors involved in the conflicts on the territory of
Afghanistan against the Taliban leaders and those who support the terrorist
networks, to stop the hostilities, did not give result. Otherwise, the Taliban
leaders supported by prominent members of the Haggani network, despite
clear calls for peace negotiations with representatives of the Afghan
government and representatives of the US administration and have no
intention to stop terrorist and insurgent attacks. The declared operation
"Victory" on the territory of Afghanistan by rebel groups indicates that various
rebel and terrorist networks have a strategy of expelling foreign military
formations, but also a complete victory.

The strategy of the Taliban, which appeared as a new way in the
execution of insurgent operations is attacks on the main cities of the districts
and an attempt to control them. The Taliban still consider themselves the
legitimate Afghan government, an insurgent force fighting to impose Sharia
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law and revise the constitution. Their attitude is that after the withdrawal of
the foreign troops, the Afghan security forces will not be able to stop them in
their campaign and to return to power and therefore to a military victory. Long-
term war experience mixed with religious teachings, new technological wave
in the form of the Internet, social networks, the ability to use the media space,
gave terrorists new opportunities and tools to confront the enemy. From
banning the use of television receivers or the reproduction of music content,
terrorist and insurgent leaders today operate innovative and agile social
networks. The area of action has changed to the physical dimension of
confrontation, a virtual one and also a cyber-dimension has been added.
Terrorist and insurgent groups have proven that they can adapt to established
tactics, techniques and procedures from the world's battlefields.

They apparently apply such capability on their own turf with flexible
thinking about adopting tactics from other terrorist groups all over the world.
The continuation of military cooperation in the coming period will primarily
be expressed through the ability to use air defense systems, a greater and more
lethal number of IED attacks, and a focus on information operations. In order
to fully oppose the enemy terrorist groups and complete networks will use the
media to exploit deadly terrorist attacks of strategic success and also with the
increasing participation of suicide bombers. The cycle of rapid adaptation and
organizational innovation by terrorists has lasting effects on the fight in the
coming period. Negotiations between rebel groups and representatives of the
US administration at the highest level, which began at the end of 2018, did not
produce the desired results. Unclear political situation on the territory of
Afghanistan, prospects for a sustainable political solution remain unclear.
Space has been left for the continuation of hostilities and activities of insurgent
groups both in Afghanistan and outside its borders.

Negotiation network

Veterans of the Afghan wars who at the same time belong to some of
the terrorist, rebel or guerilla movements, discussing the prospects for peace
in the country, considers that peace is a natural and desirable state. Their fight
against the foreign presence is basically a fight for peace by all paramilitary
and terrorist groups. With the establishment of peace, the goal for which the
Taliban, Al Qaeda fighters, Haggani network, etc. fought would be reached.
Through years of warfare Taliban fighters have adapted to the conditions on
the ground, forcing the enemy to adapt to their way of thinking and
understanding of war. The Taliban point of view in the approach to solving
problems on the ground in the negotiations with the representatives of the
government in Kabul, but also with the representatives of the coalition forces
and their leaders. Pakistan as a faithful ally of the Taliban movement and
especially its intelligence service ISI, in addition to permanently arming

248



Taliban fighters, advocates negotiations with representatives of the authorities
in Kabul.

The United States, Pakistan, Afghanistan and China reached an
agreement in late February 2016 on a road map to end the war in Afghanistan
and negotiated between the official Kabul and the Taliban. Taliban
representatives were expected to join Afghan officials for peace negotiations
in Pakistan in 2016. The continuation of negotiations and possible cooperation
between the government in Kabul and the Taliban did not succeed due to the
murder of one of the leaders of the Taliban in May 2016.

The Pashtun ethnic group which forms the main part of the terrorist
network and insurgent movement in Afghanistan supported by religious
elements, realized that they had almost reached military and political power.
They feel that they do not have control over larger urban areas, ie. cities, nor
can they have them considering the current engagement and capacities of the
coalition forces and the ANSF and looking for a way to initiate peace
negotiations. The most serious negotiations in the nineteen-year war were
conducted between representatives of the Taliban movement and officials of
the administration of the United States of America, held in Doha in July 2019.
Negotiations between opposing parties should ensure consistent application of
the agreed terms. For the Taliban a priority was to solve problems of their
fighters, imprisoned in prisons both in Afghanistan and on the territory of the
United States of America. Besides, the coalition forces have a crucial interest
that the Taliban movement undertakes to reject the aid to terrorists that the
coalition forces and the judicial system of the United States of America in
some way require. If we recall the Soviet engagement and withdrawal from
Afghanistan, negotiations seeking conditions during the withdrawal, etc. the
cyclical repetition of events that create military strategy is noticeable.

CONCLUSION

The historical burden of war on the territory of Afghanistan has never
been a facilitating factor for the establishment of lasting peace. The desire of
the global powers for absolute domination over this part of Asia burdened all
attempts for long-lasting peace, regardless of which historical epoch it was
about. The last fifty years from communist to democratic government,
supported by coalition forces, have not produced results for the establishment
of long-term peace. As it is known, the global superpowers leave the question
of this part of the world open and chaotic moment in order to open old
questions. Even today, nothing is easier and simpler situation, which should
lead to peace and prosperity of the country. It is obvious that Pashtun way of
life, the Taliban movement, religious support, will decide war or peace in
Afghanistan. The years that have passed have brought small but important
changes in the thinking of Afghans, that do not see war options as the only
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way. The vast majority of Afghans, although they dislike the government in
Kabul, do not want the Taliban to return to power and rule the country. The
change of thinking and understanding of the situation also speaks to the desire
of the people of Afghanistan to improve the economic situation, even though
they are disappointed with the economic reform and support from Western
partners. The guiding idea that can move things in a positive direction when it
comes to peace is precisely the economic situation, hence the thinking that
while the coalition forces are on the territory of Afghanistan. There is a chance
for economic recovery and stabilization of the security situation.

Due to such thinking and the situation in the country it is more than
necessary to convince the other side, i.e. the Taliban to accept such a solution
to the situation in the country. For the Taliban the government in Kabul is a
"government of crime" that they do not recognize, which complicates the
creation of a generally positive climate for the establishment of peace.
Intolerance between the "position and the opposition”, speaking in the
language of democracy, must be overcome by political understanding of the
demands. While the main issue for the Taliban is to release of imprisoned
Taliban members for the government in Kabul as well as for the coalition
forces. It is the cessation of insurgent operations, terrorist activities and
violence. The necessity of including diplomacy as a strategic weapon of the
negotiators was understood in Kabul as well as in the Taliban decision-making
centers. The Taliban succeeded in their intention to force the enemy to
negotiate, which may ultimately result in withdrawal. The Doha peace
negotiations, as a view of American policy on the further resolution of the
conflict in Afghanistan, suggest a possible withdrawal of coalition forces. The
withdrawal of coalition forces with the eventual signing of a peace agreement
would open a new chapter in the history of Afghanistan. Needs for peace
negotiations and mutual respect between the government in Kabul and the
Taliban movement should be the key to establishing a truce. Whether we can
talk about the establishment of a long-term truce will depend to a large extent
on all the factors involved in the "Great Game". Although treated as a terrorist
organization by the United States of America, the Taliban movement managed
join to negotiate as an equal negotiator with the aim of achieving peace tailored
to the people of Afghanistan.

REFERENCES

1. UK Government, Home Office, Proscribed Terrorist Organisations, 1
November 2019, page. 3

2. Karl von Klauzevic, The War, page 82

3. David Galula, Counterinsurgency Warfare: Theory and Practice,
Published in the United States of America in 1964 by Frederick A. Praeger,
Inc., Publisher, page 31

250



4. Joint Publication 3-24, Counterinsurgency, 25 April 2018,
EXECUTIVE SUMMARY, pag. IX

5. The Sandinista Front of National Liberation, formed in Nicaragua in
1961, was founded in Afghanistan. 1961.

6. Farell, Unbeatable: Social Resources, Military Adaptation, and the
Afghan Taliban’, Texas National Security Review, 2018, page.63

7. Semple, Michael, ‘Rhetoric, Ideology and Organizational Structure of
the Taliban Movement’, United States Institute of Peace, 2015, page 7

8. United Nations Security Council, Sixth report of the Analytical
Support and Sanctions Monitoring Team submitted pursuant to resolution
2160 (2014) concerning the Taliban and other associated individuals and
entities constituting a threat to the peace, stability and security of
Afghanistan, 26 August 2015

9. Thomas H. Johnson# and Matthew C. DuPee, Analysing the new
Taliban Code of Conduct (Layeha): an Assessment of changing perspectives
and strategies of the Afghan Taliban, page 85

10. Kube, Courtney. “The Taliban Is Gaining Strength and Territory in
Afghanistan.” NBCNews.com, NBCUniversal News Group, 30 Jan. 2018,
www.nbcnews.com/news/mideast/numbers-afghanistan-are-notgood-
n842651, 27.11.2021.

11.  Attack the Network Field Guide, Afghanistan, The United
States Department of Defense, Version 1, 2011.

12.  Soviet-Afghan War 1979. — 1989.

13. Raja G. Hussain, Badal a culture of revenge the impact of collateral
damage on Taliban insurgency, Monterey, California, 2008, page 23

14.  https://charityandsecurity.org/country/afghanistan/, 14.03.2020.

15. https://www.oxfordbibliographies.com/view/document/obo-
9780199766581/0b0-9780199766581-0194.xml

16. https://www.britannica.com/topic/jihad

17. https://www.dni.gov/nctc/groups/haggani_network.html, 14.03.2021.

251


https://charityandsecurity.org/country/afghanistan/
https://www.oxfordbibliographies.com/view/document/obo-9780199766581/obo-9780199766581-0194.xml
https://www.oxfordbibliographies.com/view/document/obo-9780199766581/obo-9780199766581-0194.xml
https://www.britannica.com/topic/jihad
https://www.dni.gov/nctc/groups/haqqani_network.html

Scientific Article
UDK 323.285-05:316.4.063.3(497.7)

REPATRIATION, REHABILITATION, AND
RESOCIALIZATION OF FOREIGN TERRORIST
FIGHTERS IN NORTH MACEDONIA

Dr. Sc. Vasko Shutarov
European Centar for Security Studies “George C. Marshall”
Alumni Scholar
sutarov@yahoo.com

Abstract

Returnees, foreign terrorist fighters (FTFs), women, and children from North
Macedonia are classified into several groups: those still abroad waiting to
return to the country; repatriated or arrested and are in a different status serving
their prison sentences; those who already left prisons and returned in their
community. Various examples illustrate the repatriation process. State
institutions led resocialization and rehabilitation process in cooperation with
civil society. Activities within correctional institutions are considered crucial,
especially if are followed by post-prison phase. For women and children, there
is a specially designed approach. The National Committee coordinating state
institutions lead inter-disciplinary approaches in cooperation with civil
society. The National plan outlines activities implemented at a central and
local level. Civil society organizations (CSOs) provide valuable contribution
through specially designed projects for returnees and families. There are
already registered threats from the returned FTFs that have not been
deradicalized and rehabilitated.

Keywords: FTFs, repatriation, rehabilitation, resocialization, prison

INTRODUCTION

The prolonged conflict in Syria attracted thousands of foreign citizens
to fight against the rule of Bashar Al Asad in what was initially a civil war.
The situation was quickly exploited by dozens of extremist and terrorist groups
giving the conflict a more religious and ideological label. The "Islamic State"
(IS) which has been already operating in Iraq took the opportunity to expand
in Syria and establish a so-called "Caliphate”. This new "ideal state" was used
as propaganda to attract foreign fighters and their families in a kind of "hijra"”
(relocation). Along with the military defeat of the "1S™ and the collapse of the
"Caliphate™ hundreds of foreign citizens were captured, mainly by the Syrian
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Democratic Forces (SDF), and put in camps. This became a new challenge for
the global counterterrorism efforts, emphasizing the aspect of repatriation,
resocialization, and reintegration. There was no precise number of how many
Macedonian citizens responded to the call of terrorist groups. It is estimated
that 160 citizens fought in the conflict theatres in Syria and Iraq, as part of the
"Islamic State" and "Tahrir Al Sham". 60 of them have died, while 90 have
returned.®2

THE RETURNING PROCESS

Returnees, here including fighters, women, and children, could be
classified into several categories:
- Returned before the changes in the Criminal code (2014) with the purpose to
avoid further prosecutions under the newly established article 322-a
criminalizing their activity. Most of them were FTFs and fit this category.
Some of them face disillusion and disappointment from the situation in Syria
which didn't meet their expectations.
- Repatriated in a group by state institutions in coordination with partner
countries. In this regard, the Republic of North Macedonia is obligated
according to International law, international law for human rights, and
international humanitarian law, standards, and resolution of the SC of the UN.
There have been two such examples. On August 7, 2018, seven Macedonian
citizens (age 23-41) from Skopje, Prilep, Tetovo, and Gostivar were
repatriated with a US military plane at Skopje airport. They have been kept in
captivity by the SDF. The operation was organized with the US partners and
this action was used an example to follow by other partner countries. These
seven citizens were previously charged with the police actions "Cell 1" in 2015
and "Cell 2" in 2016 and were under an international warrant.**3

On July 17, 2021, a group of four men (FTFs), 5 women, and 14
children was repatriated to Skopje. Based on previously collected evidence,
criminal charges were filed against the FTFs that have already been under an
international warrant. Women and children were enrolled for rehabilitation, re-
socialization, and re-integration in the community programs, but also went
under security checks to determine if they have been involved in terrorist
activities. !>

152 360 Stepeni (August 31, 2021), “(@OTO) Hosu nerutumanuu 3a mpunanauiure Ha AHB Ha
JBETOJIMIIHKUHATA 0]l (hopMHUpameTo Ha MHCTUTynHjara”, https://360stepeni.mk/foto-novi-legitimatsii-
za-pripadnitsite-na-anb-na-dvegodishninata-od-formiraneto-na-institutsijata/

153 Oruen Yanuapesuk (July 18, 2021), “Bparenn 6opuu Ha Tepopuctrukara UICHC xou BojyBaie BO
Cupuja u Upax”, https://mk.voanews.com/a/5970025.html

154 Bnaga (July 18, 2021), “PenaTpupaHu CTPaHCKM TEPOPUCTUYKM BOPLM M YNEHOBM Ha HUBHUTE

cemejcTBa, ApxKasjaHu Ha Penybaunka CesepHa MaxkeaoHuja”, https://vlada.mk/node/25946
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- Deported from Turkey. On March 10, 2020, L.S. (38) from Skopje was
deported from Istanbul to Skopje. On two occasions, she traveled to Syria and
took part in the "IS" activities, for which was immediately arrested and charged
according to article 322-a.1%°

- Returned by their initiative, using regular travel routes and regular IDs,
hoping that they would not be detected by security services. For example, on
August 27, 2021, Z.S. from Negotin (Gostivar), was arrested under suspicion
of involvement in activities concerning article 322-a.1%

Women and children became a specific category of citizens that needed
to be returned, considering the general perception that they were not involved
in any extremist or terrorist activities.

As Syrian and Iraqi security forces re-took control over previously held
"IS" territory, about 30 Macedonian citizens tried to reach Macedonian
authorities to return to their hometowns (Skopje, Gostivar, Tetovo, and
Kumanovo). On November 12, 2019, Revajet Shahini from Gostivar, held at
Al Hol Camp, took the opportunity of a TV crew from Albania and required
publicly to return home with her four children. In the past six years, she was
left alone in the camp losing all contacts with her husband and family. In the
same period, four other women with seven children were present in Syrian
camps. >’

Some of the families were split. For example, while one of the FTFs
served his prison sentence in North Macedonia, his wife of Syrian origin and
four years old child were left in the camps. The FTF family contacted state
institutions and required to be repatriated. In this case, the rehabilitation
process, beside the psychological support, needed learning of the languages
spoken in North Macedonia!®® because the woman and the child didn't know
the local language. An additional challenge, in this case, was to prove the true
biological father of the child through DNA analysis. In all cases, it was proven
that children had parent(s) with Macedonian citizenship.>°

Women and children were accepted by the social work centers that
provided further help and enrolled them in programs of formal and informal

155 Makfax (August 4, 2020), “Yarncena ckonjanka, aienka na UICHC”, https://makfax.com.mk/crna-
hronikal/yancena-ckonjanka-ujieHKa-Ha-ucuc/

156 4 News (August 28, 2021), “Anceme Ha CKOIICKHOT aepOpOM — HpUBEEHO Nule of I'ocTuBap koe
BO BOjHa ce 6openo npotuB Makemonuja”, https://Anews.mk/apsene-na-skopskiot-aerodrom-privedeno-
litse-od-gostivar-koe-vo-vojna-se-borelo-protiv-makedonija/

157 Pagmuna 3apescka (November 15, 2019), IloaroTBeHu Ju cMe 3a pecolujanu3alnuja Ha
uuxagucTtute, https://www.novamakedonija.com.mk/makedonija/moarorsenu-jim-cme-3a-
pecommjanusanmj/

158 Muxku Tpajkoscku (October 14, 2020), “Ha Ceepna Makenonuja i € noTpeGeH CUJIEH IIPOLEC Ha
pecorjanu3anyja Ha mosparauimre ox WCUC”, https://mk.voanews.com/a/voa-macedonian-isis-
members-back-home-resocialization-experts/5621132.html

1% KOD (10 October 2021), “Devojcinja vo ISIS na pat so tesko vrakjanje i resocijalizacija - VTOR
DEL”, https://www.youtube.com/watch?v=GxCnpMuWWjs
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education.'® The initial assistance was in obtaining Macedonian 1Ds for the
necessary state institutions in order to receive social and children protection
services. Part of the children didn't have citizen number and never attended a
kinder garden or school, thus some of them have been enrolled in the education
system. Most of the women and children have been accepted by their families.
Yet, there were cases when initially their families didn't embrace them, which
required additional assistance in the resocialization process.'6!

Some of the returnees were physically exhausted after living in camps,
while others, especially children, were traumatized by conflict scenes. This
alone required a well-prepared returning process, in a manner that would not
provoke additional trauma. For this purpose, social workers, psychologists,
and other experts have been trained to immediately assess their condition and
start working with them.62

SECURITY INSTITUTIONS

The Ministry of foreign affairs (MFA), Ministry of the Interior (Mol),
Intelligence Agency (I1A), and Agency for National Security (ANS) took a
leading role in the repatriation process. As a foreign intelligence service, it is
IA that obtains initial information about all Macedonian citizens' locations in
conflict areas. In the past years, Mol, 1A, and ANS were in permanent
communication and cooperation with the purpose to share information on
many people and their locations in conflict areas. After that in cooperation with
partner countries, their repatriation has been organized.*6

To establish contact with the women and children, MFA was in
permanent communication with the Macedonian embassy in Ankara, as well
as CSOs and the Red Cross. Returnees needed a valid passport and
transportation from Syria to North Macedonia.'®*

160 Nova TV (22 December 2019), “Cyn6unata Ha TOBpaTHHIIUTE M HUBHUTE ceMejcTBa: OmacHoCTa 0T
Gommrrara ja Hocat goma”, https://novatv.mk/sudbinata-na-povratnitsite-i-nivnite-semejstva-opasnosta-
od-boishtata-ja-nosat-doma/

161 KOD (2021)

162 Fjori Sinoruka, Xhorxhina Bami and Sini$a Jakov Marusi¢ (August 20, 2021), “Dobro dosli ku¢i?
Povratnici iz ISIL-a  testiraju  sposobnost  balkanskih  zemalja za  reintegraciju”,
https://balkaninsight.com/sr/2021/08/20/dobro-dosli-kuci-povratnici-iz-isil-a-testiraju-sposobnost-
balkanskih-zemalja-za-reintegraciju/

163 MVR (October 11, 2019), “Cnacocku 3a MUA: BpakameTo CTpaHCKHTE GOpIHM MPEIU3BHK 3a
npxkasara”, https://mvr.gov.mk/vest/10171

164 Nova TV (2019)
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NATIONAL COMMITTEE FOR PREVENTION OF VIOLENT
EXTREMISM AND FIGHT AGAINST TERRORISM

The process of creation and implementation of programs for the
reintegration of FTFs and their families is under the authority of the National
Committee for Prevention of Violent Extremism and the Fight against
Terrorism.'% Since the beginning, the National committee emphasized the
need to strengthen the capacities of the institutions to work with these people,
prepare the local community for their interception and involve the CSOs in the
process. 16

In 2019, the Government established an Interdepartmental working
group for the implementation of the National plan for repatriation,
rehabilitation, and reintegration. The group was tasked to prepare a precise
plan of action by the institutions in providing adequate educational,
psychological-social, social-economic, security, and legal treatment of these
citizens. The group considered that this category of people should not be
stigmatized by the broader community.’®” On the proposal of the National
Committee, the Government on June 30, 2021, adopted the “National Plan for
reintegration, resocialisation, and rehabilitation of returnees from foreign
armies and members of their families”.?®® The working group has also
developed individual plans for the reintegration of returnees and their family
members which served as basis for further engagement.¢°

The national plan has two main pillars: "voluntary approach” and
"individual treatment” of all returnees and their families. Each individual
should be treated separately, according to the risk assessment they pose, and
the needs and requirements they have. The Plain aims to strengthen the
capacities of the central and local institutions and to raise awareness in the
community for the need to accept returnees within the local government.t®

The biggest concern in this process was the capacity of state
institutions to coordinate with each other. The National Committee
coordinates the efforts of 22 different institutions, including social workers,
security services, local governments, religious communities, schools, and
others that consisted the main stakeholders in the prevention of violent
extremism and the fight against terrorism. These institutions also took part in

165 MKD (February 15, 2021), “BeranckuoT kaHan cé NMOHEAKTHBEH, HO ToBpaTHuIUTe oA CHpHja
craHyBaar ce moaktuBHH, https://www.mkd.mk/makedonija/politika/begalskiot-kanal-sje-
poneaktiven-no-povratnicite-od-sirija-stanuvaat-sje

166 Nova TV (2019)

167 Kanal 5 ( December 9, 2020), “3aer:I'n crpoBeyBaMe HajBUCOKHTE CTaHIApAX BO GopOara co
HACHJIHHOT eKCTpeMu3aM u Tepopusmot”’, https://kanal5.com.mk/zaev-gi-sproveduvame-najvisokite-
standardi-vo-borbata-so-nasilniot-ekstremizam-i-terorizmot/a451848

168 Brana (June 30,2021), Coommrenue oy 73-tata cenuuna, https://vlada.mk/node/21959

169 MKD (2021)

170 Muxku Tpajkoscku (2020)

256


https://www.mkd.mk/makedonija/politika/begalskiot-kanal-sje-poneaktiven-no-povratnicite-od-sirija-stanuvaat-sje
https://www.mkd.mk/makedonija/politika/begalskiot-kanal-sje-poneaktiven-no-povratnicite-od-sirija-stanuvaat-sje
https://kanal5.com.mk/zaev-gi-sproveduvame-najvisokite-standardi-vo-borbata-so-nasilniot-ekstremizam-i-terorizmot/a451848
https://kanal5.com.mk/zaev-gi-sproveduvame-najvisokite-standardi-vo-borbata-so-nasilniot-ekstremizam-i-terorizmot/a451848
https://vlada.mk/node/21959

the process of resocialization. One of the main challenges was related to the
local government bodies considered least prepared to take on the burden,
undermining the overall process of resocialization.!’* Centers for social work
have been given a very big role in the process to create special measures and
conditions for re-integration of each individual. If needed, Psychologists were
included.1"

Most of the FTFs originate from the Northwestern part of the country
- municipalities of Chair, Saraj, Gazi Baba (Skopje) and Kumanovo, Tetovo,
Gostivar, Kicevo, and Struga. These municipalities were expected to be the
most prepared and lead the reintegration efforts. However, initial research on
the readiness of the municipalities has shown that they didn't see this problem
as their own and expected it to be addressed by the central government.
Municipalities didn't anticipate that the FTFs in prisons or women and
children, would return to their respective homes at the end of the day.'’3

To strengthen the capacities at the local level, multidisciplinary local
teams have been established in local communities where returnees were
expected to return. The role of the local teams was to facilitate the re-
socialization and re-integration process for which they have already started
implementing activities.}’

The National Plan was recognized for several comparative advantages.
The main among them is inclusion of multiple institutions and stakeholders is
considered to be the key to success because the overall process presents a
complex dynamic for the returnees and the society as well. The Plan describes
the roles and responsibilities of different national institutions, beginning from
the intelligence agencies to health authorities that could determine whether
there is enough evidence to indict a returnee, make a risk assessment,
determine potential health needs, etc. The collected information further
navigates what mechanisms of prosecution, counseling, social support, or
other services should be employed.t”®

Three main challenges were identified in the National Plan. The first
challenge is related to institutional and professional capacities for its
implementation. This requires specialized education for employees in schools,
social protection, and psychological and social protection as well as the
development of protocols for handling such cases. The second challenge is
cooperation between the law enforcement institutions and the returnees. The
third challenge is the Plan not is focused only on the returnees but to all people

71 Fjori Sinoruka et al. (2021)

172 Jlyka Angpees (2020), “Bopuure na UCUC ce Bpakaar moma: Kako Makenonuja ru yeka?”,
https://www.slobodenpecat.mk/borczite-na-isis-se-vrakaat-doma-kako-makedonija-gi-cheka/

173 Fjori Sinoruka et al. (2021)

174 MKD (2021)

175 Karepuna Bnaxescka (November 5, 2020), “BueHa kako Moyka: MakeJIOHCKAa CTpaTeruja 3a
peunrerparmja”, https://p.dw.com/p/3ktru
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at risk of radicalization. In addition, there is a threat of stigmatization of
returnees and their families. This requires other people to support their new
inclusion in the community. Reinclusion also requires specialized training for
psychologists on how to provide adequate care for traumas considering their
experience in conflict areas and camps. Additional training should include how
to provide help for overcoming stigmatization, a sense of belonging, and
isolation within the community. All these factors could have an impact on the
successful rehabilitation and reintegration process.!’® Other critics of the
process include the absence of a special Center that would accept returnees
and would provide education for them and their families, their further
employment.t’’

CORRECTIONAL INSTITUTIONS

Previous experience proves that a prison sentence could not
significantly change radical views that could be additionally strengthened by
the bad prison conditions. One of the main risks is the radicalization of other
prisoners, which in the case of North Macedonia is considered to be low due
to the lower number of radicalized or terrorism-related prisoners. The national
plan also lists activities that need to be implemented in prisons:
- Communications restrictions, especially the internet used to spread radical
content;*®
- Improvement of the living conditions in prisons and training of employees
for their attitude toward prisoners within the Council of Europe programs;*’®
- Opening a new block specialized to host FTFs, with special conditions,
surveillance, and work with sociologists and psychiatrists;
- Inclusion of a representative from the religious community that will work
with the prisoners, based on experience in other countries and after adequate
training;
- Integration in the community of foreign fighters after serving their
sentences. 8

The main challenge was to prevent further radicalization in prisons and
strengthened the capacities to recognize signs of radicalization. On 3 February
2021, the Council of Europe program HELP (Human Rights Education for
Legal Professionals) started its implementation. A group of 50 prison and

176 MKD (September 15, 2020), “Bpakame Ha cemejctBata Ha MCUC: makemoHcku Momen?”,
https://www.mkd.mk/makedonija/razno/vrakjanje-na-semejstvata-na-isis-makedonski-model

177 Mareja Tletposcku (June 28 2021), “Ilpunamuumu na UCUC ma ce apxar Bo Cupuja”,
https://www.youtube.com/watch?v=1QjHHmMO05-JQ

18 MVR (2019)

179 Karepuna Bnaxescka (2020)

180 Press 24 (14 August 14 2018), “Crenmjanto ojiesnieHne Bo 3aTBOPOT VIpru30B0 3a TEPOPUCTUTE HA
HCHUC”, https://press24.mk/node/342525
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probation officials attended a radicalization prevention course to learn how to
handle radicalization cases in prisons and how to rehabilitate extremist
prisoners.’8! Such programs may come too late having in mind that 15
prisoners already left prisons (2018-2020), and in October 2021, there were 10
prisoners (5 in "Idrizovo" prison in Skopje, 5 in Stip). The other 4 were still in
custody in Skopje waiting for a trial.182

Until 2020 there were no specific programs for former fighters in
prisons as well as after they are released from prisons. Only the municipalities
were prepared how to reintegrate them. There was an idea to offer the already
prepared programs for resocialization, to those prisoners that have served their
prison sentences and are currently released. After their release from prisons,
former FTFs were treated as all other convicts according to the procedures and
opportunities in the Law on executions of sanctions. These include food,
medicine, counseling, family relations, finding a residence, job, and training.
Under this law, some of these prisoners were released conditionally under
probation supervision, about which penalty institutions had the duty to contact
the regional centers for social work.'8

Deradicalization is another difficult challenge. Yet, FTFs didn't have
the interest to communicate with official religious authorities and leave their
radical beliefs. Furthermore, they pose a further risk of radicalization of other
prisoners. In "ldrizovo" prison, FTFs shared living and working premises with
other 100 prisoners converting some of them to Islam. They have used the
opportunity of the absence of Imams to pass their "religious knowledge" on to
other prisoners. They also shared a praying room and Friday prayers with other
convicts. 18

While deradicalization is considered a difficult task, the desired result
would be at least disengagement from future involvement in violent and
terrorist activities. Yet, on 1 September 2020, in police action in Kumanovo
and Skopje, a terrorist cell based on the "IS" ideology and called "Balkan
Lions™ was dismantled. The cell bought weapons, ammunition, and military
equipment and prepared explosive vests for the execution of terrorist attacks.
The leader of cell B.A. (28) fought within the “IS” until 2016. The other two
members were also FTFs. All of them were released from prison in 2019 after
completing a 3 years sentence.*8 In prison, some of them have participated in

181 Council of Europe (3 February 2021), “Kypcot 3a ITpeBenunja Ha paaukamusanuja Ha XEJITT
nporpamara Ha Coeror Ha EBpoma 3amouna Bo Cesepna Makenonnja u Kocoso”,
https://www.coe.int/mk/web/skopje/-/help-course-on-radicalisation-prevention-launched-in-skopje-
and-pristina

182 KOD (3 October 2021), “Radikalizacija i reintegracija na povratnicite od Islamska Drzava - PRV
DEL, https://www.youtube.com/watch?v=JIrL32E|FOM

183 Jlyka Amapees (2020)

184 KOD (2021)

185 ZNM (December 29, 2020), “KOBU]J] 19 u Tepopusmot. Uma u moBp3anoct?”,
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UNDP and Ministry of education training program for bakers and locks miters
for which they received certificates to compete in the labor market.!8®
However, their return to terrorism is considered a failure in the resocialization
efforts.

CIVIL SOCIETY

The National Committee has developed close cooperation with civil
society. The involvement of the CSOs has been especially recognized in the
success of the overall efforts of the state institutions. In addition, the
Committee signed a Memorandum of understanding with CSOs in ongoing
projects. At the end of December 2021, a workshop has been organized in
purpose to coordinate activities between the Committee, state institutions, and
CSOs in the implementation of the activities listed in the National Plan. The
ongoing challenges in the work of women and children that communicate with
the local multidiscipline teams have been analyzed. It has been agreed that all
further activities in support of the teams will be executed in mutual
replenishment and coordination with the National committee.*’

"Horizon Civitas" in the past years has been actively engaged in
helping the families of the FTFs and their re-socialization in society. Based on
communication with the families and Centers for social work, they assessed
that designated direct programs have been implemented in the right direction,
the contacts with the Centers for social work are effective and ongoing efforts
would proceed professionally and effectively.'® The approach of this CSO is
public institutions to build "bridges of a dialogue" with the returnees, but not
to be prosecuted and stigmatized for their whole life.*® From October 2018-
March 2019 they implemented the project BRIDGE ("Building Reintegration
and Initiating Dialogue for Greater Engagement™) bringing families of the
returnees and institutions closer to each other. The project assessed the
concerns, issues, and needs of the families, and engaged them in policy-
making with National Committee and other institutions for resocialization and
reintegration programs.*®

https://znm.org.mk/koBu1-19-u-TepOPU3MOT-UMA-TU-II0BP3AHOCT/

186 KOD (2021)

187 Biaga (December 25, 2021), “HauioHaIHHOT KOMHTET 3a CIIPEYyBahe HAa HACUIEH €KCTPEMH3aM U
Oopba mpoTHB Tepopu3aM ke copaboTyBa cO TpalaHCKHTE OpraHHM3allil Ha pEMHTETpanuja Ha
noBpatHuimTe, https://vlada.mk/node/27305

188 TV 21 (July 18, 2020), “4 maxu, 5 xenu u 14 nena spatenn oa Cupuja u Upak — penaTpupaHu
Tepopuctuuku 6opim Bo Ceepra Makenonuja”, https://mk.tv21.tv/4-mazhi-5-zheni-i-14-detsa-vrateni-
od-sirija-i-irak-repatrirani-teroristichki-bortsi-vo-severna-makedonija/

18 Infomagazin (March 21, 2018), “TIpeo OArOBOPHOCT, Ma peUHTErpamuja Ha Gopuure ox WJI7,
https://infomagazin.net/2019/03/21/1pB0o-0AroBOPHOCT-NA-peHHTErpanuja-na/

190 Horizon Civitas (2018), “Building Re-Integration and Initiating Dialogue for Greater Engagement”,
https://www.horizon.mk/building-re-integration-and-initiating-dialogue-for-greater-engagement/
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CONCLUSION

FTFs joined terrorist groups after passing a process of indoctrination,
radicalization, and recruitment. While it's difficult to expect someone quickly
leaves his radical beliefs in terms of deradicalization, from the security aspect,
disengagement from terrorism is considered a success. Most of the FTFs don't
attend deradicalization and resocialization programs. It also depends on their
preparedness and willingness for a personal change. For this reason, further
resocialization and reintegration into the community are considered a
challenge. The result of the process also depends on whether returnees would
face stigmatization by society or are accepted by the local community.
Children could be most vulnerable and include not only children of the
returnees but all those originating from families with radical individuals. The
broader community should be encouraged not only to refrain from their
isolation but actively engage in their acceptance. Religious authorities, local
leaders, and CSOs have a crucial role in this process because they work and
originate from the community. A successful deradicalized, resocialized, and
reintegrated person could further engage in civil society and be the best role
model against the radicalization of youth and their engagement in extremist
and terrorist activities.
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Abstract

The article describes the impact of artificial intelligence on modern society.
An interdisciplinary method was used during the research. As a result of the
research, it was determined that the development and massive use of artificial
intelligence is both a great benefit for humanity and also a great risk and danger
for future generations. Although artificial intelligence can solve many social
and economic problems more easily, at the same time there is a danger that
various terrorist organizations will try to implement their dark activities and
cause great harm to people through artificial intelligence. The use of artificial
intelligence in the military field can also be a very dangerous process and can
inflict a lot of harm to modern society.

Keywords: artificial intelligence, automatization of work, positive and
negative sides of artificial intelligence, risks to modern society

INTRODUCTION

The term artificial intelligence was first coined in 1956 by John
Mccarthy at the Darthmouth conference. He difined artificial intelligence as
the science and engineering of making intelligent machines. Nowdays,
aritificial intelligence is used in a wide range of fields inluding healthcare,
marketing, education, defence, etc. Artificial intelligence can be of great help
to mankind especially in performing heavy and routine tasks. With the ability
to process large amounts of data that often exceed human mental capacity,
artificial intelligence can make a big contribution to automatization of work.
Unlike humans, artificial intelligence does not get tired after performing heavy
physical work or does not get tired of performing the same activity over and
over again, which makes it very efficient both in the production process and in
the process of performing various intellectual activities.

Unlike humans, whose mental and intellectual capabilities are limited,
artificial intelligence can analyze massive amounts of data, and thus, machines
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can be much more efficient at performing various complex tasks. They react
quickly to various challenges and do not experience fatigue and stress unlike
humans. That is why artificial intelligence is effectively used in such fields as
medicine, electrical industry, military industry, chemical and biological
engineering, electrical industry, etc.

Artificial intelligence is being used successfully in the medical
industry, especially in automated diagnostics, clinical decision-making, and
automated surgery. Artificial intelligence can also be used in the electric power
industry to predict and diagnose various problems related to power supply,
such as power outages and faults in the electric power system. Aurtificial
intelligence can also be used in the waste industry to quickly detect the most
effective ways and techniques to reduce waste. Artificial intelligence robots
can perform heavy physical activities in the waste industry, that are currently
performed by workers, and replace them. In this case, people will no longer
have to work in hard and dangerous jobs and carry out risky activities
(Rahman, 2020).

THREATS EMANATING FROM ARTIFICIAL INTELLIGENCE

Despite the many positive features mentioned above, the massive use
of artificial intelligence can still cause great harm to humanity in the future.
A massive reliance on artificial intelligence can lead to a significant reduction
in creativity levels and impair human thinking ability. 1f a computer or a robot
will do complex mathematical calculations, then a person will no longer need
to think too much and develop his or her mental capacity. For example, we
can cite the field of medicine. It is quite possible that artificial intelligence
will reduce the creativity and intellectual abilities of medical personnel in the
future, given the fact that the reliance on artificial intelligence in the field of
medicine has greatly increased. For example, a computer using artificial
intelligence can make an accurate diagnosis of what disease a patient has and
also give recommendations on how to improve his or her health. Thus, the
more widespread use of automation in the field of medicine can accelerate the
process of dequalification of doctors and contribute to the decline of their
professional knowledge and experience. In the future, the training of doctors
and the improvement of their professional knowledge may become
meaningless, if we take into account the fact that the use of robots and
machines in the medical field will intensify in the future. These machines and
robots will have a much greater intellectual potential and will be able to make
complex decisions and perform the most difficult operations. The robots and
machines mentioned above will hopefully be so easy to operate that even
people with the most basic medical education will be able to use them
(Rahman, 2020).
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The function of a doctor or surgeon is currently already performed by
special medical devices, and their role will increase even more in the future.
However, the question arises here: how rational is such excessive reliance on
machines and artificial intelligence? What happens if the robot or a medical
device will break down? Let's imagine such a situation that a patient is
undergoing a surgical operation and suddenly the machine breaks down. It is
quite possible that his life will be in mortal danger and such a situation will
end in a fatal outcome. That is why today there is a heated dispute and debate
among experts regarding how correct and appropriate it is to use artificial
intelligence instead of highly qualified doctors in the medical field. Similar
problems also appear in other fields, where artificial intelligence is massively
used in the decision-making process (Rahman, 2020)

Thus, automatization of work is associated with a lot of problems and
risks. Historically, technologies could replace only a very limited area of
human activity. Artificial intelligence tries to replace the human mind and
make important decisions insted of him or her. However, the question arises
whether a robot or machine will always be able to make rational decisions;
Will fatal mistakes be made in a critical situation, causing great material and
moral damage to humanity? For example, we can cite Tesla's invention of
self-drive cars, which do not need a driver and can move independently. A
number of accidents have been reported because the autopilot system did not
work properly. As a result of the accident, many people were maimed and
injured, which showed the whole world how dangerous it is to rely on artificial
intelligence.

Artificial intelligence could dramatically increase the social inequality
that exists between the North and the South. The demand for cheap labor from
southern countries will decrease and the use of machinery and robots in the
production process will increase even more. Millions of people will be
unemployed and their work will be done by robots in the future. Artificial
intelligence will further increase the global technological disparity between
the North and the South. The rich and economically developed northern
countries will find themselves in better conditions and will be able to exploit
the southern countries more easily.

The famous Jewish scientist Yuval Noah Harari in his book "Homo
Deus - A Brief History of Tomorrow" describes well how the massive use of
artificial intelligence will lead to unprecedented socio-political inequality in
the world. According to him, "the more people are driven out of the labor
market by algorithms, the greater the chance that wealth and power will fall
into the hands of a small elite who own all-powerful algorithms, and
unprecedented socio-political inequality will arise. Today, millions of taxi, bus
and truck drivers have significant social and economic influence, as each of
them owns a small share of the transportation market. If the collective interests
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of these people are threatened, they unite in trade unions, organize strikes,
announce boycotts, create powerful electoral blocs. However, when millions
of drivers are replaced by one algorithm, all the wealth and power will be
concentrated in the hands of the corporation that owns that algorithm and the
handful of billionaires that own that corporation.” (Yuval Noah Harari, 2021).

If in the previous centuries the bourgeoisie used the proletariat in the
production process and the proletariat played an important role in the creation
of the material wealth, in the future, through artificial intelligence, it will be
possible to organize the production process in such a way that the involvement
of the lower classes in this process won’t be necessary at all. It's a sad reality,
but it's a fact that now robots and computers are much better at doing tasks that
only humans could do before. Due to the massive use of artificial intelligence,
the proletariat will lose its function and will turn into an idle class. As Yuval
Harari states, "In the twenty-first century, we may witness the emergence of a
new mass class of the unemployed: these people, having no economic, political
or even creative value, will not contribute to the enrichment, strengthening or
glorification of society. Representatives of the "useless class™ will not simply
be unemployed, but their employment will become practically impossible”
(Yuval Noah Harari, 2021).

If previously machines and robots were used to perform hard physical
work in the production process, and cognitive activities were mainly carried
out by humans, in the future artificial intelligence will develop to such a level
that it will be able to perform cognitive tasks better than humans. Accordingly,
the capitlist class will begin to use artificial intelligence in the production
process and the demand for labor will decrease, which will put the proletariat
and the representatives of the lower class in difficult conditions and will
transform them into an "idle class".

Two British researchers, Carl Benedict Frey and Michael A. Osborne
devoted a lot of time and energy to studying this problem, and in 2013 they
published a work with the folowing title “The Future of Employment". In this
work, British researchers state that in the future, various professions will be
replaced by computer algorithms. Thus, the massive use of artificial
intelligence will make many professions disappear. According to them, 47
percent of occupations in the United States will disappear (Carl Benedict Frey
& Michael A. Osborne, 2015).

THE USAGE OF ARTIFICIAL INTELLIGENCE FOR MILITARY
PURPOSES

Avrtificial intelligence will also radically change the tactics and
strategy of warfare. Technologically advanced and developed countries will
use robots during wars and conflicts in order to minimize human and material
losses. Accordingly, the North, which will have a great technological
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advantage, will be able to wage wars against the developing and backward
countries with minimal losses. If in the past the declaration of war was
accompanied by great public discontent, because wars were accompanied with
a lot of destruction and casualties, in the future political leaders will be able to
avoid human protests against wars because they will massively start using
artificial intelligence in military operations. We can cite drones as an example.
Countries have already started using lethal drones in military operations that
are controlled remotely by humans. Such a lethal drone uses artificial
intelligence through which the target is identified and recognized. Unmanned
aerial vehicles and drones can independently make military decisions about
what objects to bomb and what infrastructure to destroy during military
operations. For example, we can cite the Russian-Ukrainian war, where the
Russian side can use stealth drones called KUB-BLA to achieve military goals
during the battles (On.ge, 2022).

The question arises: how ethical is the use of such drones during
military operations? What happens if a drone decides to destroy civilian
objects and critical infrastructure? It is quite possible that lethal drones will
make wrong decision and will bomb not only the military infrastructure of the
opposing side, but also civilian objects, settlements, villages, cities and towns;
They can also destroy critical infrastructure such as hydroelectric power
plants, dams, nuclear power plants,etc. What dangers will humanity face, and
what will happen if a drone will atack a nuclear power plant or the nuclear
arsenal of an adversary state? In this event, radiation levels will rise
dramatically worldwide and human existence will be in mortal danger.

The famous British sociologist Anthony Giddens considered the
unconditional trust in abstract systems and technologies as one of the
characteristic features of the modern era, which in his opinion creates risk,
since not all abstract systems can be trusted. That is why Giddens calls the
modern era a "Juggernaut”. The modern era is characterized by the absence of
ontological security. According to Giddens, there is no accurate prediction of
the further development of society. The modern world is uncontrollable and
unpredictable (Giddens, Anthony, 1990).

Giddens closely associates the concept of risk with the concept of
security and claims that the nature of risk has changed in the modern era.
Globalization of risk is taking place, which is manifested by: 1. Intensity (for
example, a nuclear war that threatens the existence of humanity); 2. A rapid
increase in unforeseen events that affect all people, or even broad sections of
the population (for example, a change in the world division of labor). New
risks arise due to the features of modern social organization; 3. Risks arising
from the artificially created environment and artificial intelligence, i.e. caused
by the introduction of human accumulated knowledge into the material world,
and 4. The development of institutionalized risks that affect the life chances of
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millions of people (for example, investment markets). Today, the perception
and understanding of risk is becoming more intense (Giddens, Anthony,
1991).

Giddens pays particular attention to global risks: The possibility of
nuclear war, ecological disaster, environmental pollution and other global
catastrophes threaten everyone equally. They do not take into account the rich
and the poor and cannot distinguish between different regions of the world.
The Chernobyl disaster was indeed of global intensity. It is considered a global
disaster, as it affected not only Ukraine, but almost all regions of the world.

The most dangerous of global catastrophes is nuclear war. Even the
smallest nuclear war can cause a huge ecological disaster and threaten almost
the entire world's flora and fauna with destruction. In such a case, there will be
no losers and winners, since the catastrophe caused by a nuclear war will be of
a global scale.

The massive use of modern technological achievements for military
purposes began in the 20th century, which put mankind in front of many
threats. Durkheim and Weber witnessed the horrors of the First World War.
This war did not fulfill the prophecy of Durkheim, who thought that the
development of industry would make human life more harmonious. None of
the founders of sociology paid attention to the development of military power.
This suggests that there was great hope that the modern era would be more
peaceful than previous eras. It was unimaginable to even think that humanity
would invent weapons of mass destruction or lethal drones. The development
of weapons of mass destruction and the use of artificial intelligence for military
purposes should undoubtedly be considered one of the "dark™ sides of the
modern era.

Coutnries are spending enourmous resources for the development of
military equipment, artificial intelligene and for strenghthening their armies.
In 2021, global military spending exceedes $2 trillion American Dollars.
Colossal amounts of money are being spent on armaments, artificial
intelligenve and military development, which would be enough to overcome
poverty around the world. Currently, the world's leading states want to
improve artificial intelligenve and use it for military purposes. For example,
the Chinese Communist Party is spending huge financial resources to ensure
that the Chinese military industry creates robots equipped with military
equipment and weapons, which will be used massively during ground battles.
In the future, robots equipped with various military weapons and equipment
will participate in ground operations and military operations instead of human
resources. A state that can more effectively use artificial intelligence for
military purposes and during war operations will gain advantage and obtain
superiority during the battle.
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Twentieth and twenty-first century is a century of war. Approximately
hundred million people were perished in the last century alone. Wars, of
course, existed in pre-modern eras, but unlike modern wars, they had a local
character. The war did not generally go beyond the local context and was
limited to some region. Local wars still exist today and will continue to exist
for a long time, but the development of technology on an ever-increasing scale
and the industrialization of warfare have exposed humanity to new dangers
and changed the nature of warfare. Technological progress has made it
possible to wage war on a global scale. The proof of this is the two world wars
that humanity endured in the twentieth century. The world war is already
affecting all humanity. The proliferation of weapons of mass destruction could
put the entire world's population at great risk. A nuclear war would be
devastating for everyone and would affect all regions of the world. There will
be no winners and losers in this war. Modern weapons eliminated the
possibility of victory. A nuclear war will end with the destruction of the world.
Therefore, today humanity is in constant danger.

Finally, artificial intelligence may completely cut people off from their
social environment and further reduce their interpersonal relationships. Today,
people have become so attached to digital technologies that they are literally
completely socially isolated, especially after the spread of the coronavirus
pandemic. For example, children are no longer interested in going out on the
street and playing with their peers; They prefer to stay at home and sit at the
computer for hours. With the emergence of emotionally charged robots, social
bonds will further dissolve and interpersonal relationships between people will
be drastically reduced.

CONCLUSION

The development of artificial intelligence should undoubtedly be
considered one of the greatest achievements of mankind, which can make
human life more comfortable. Artificial intelligence can perform heavy
physical activities and provide great help to mankind. However, the massive
dependence on artificial intelligence can put humanity in front of many
problems, such as a significant decrease in the level of creativity of an
individual and a decrease in the intellectual potential of a person. Artificial
intelligence may cause some professions to disappear altogether and raise
unemployment levels. In the future, physical and mental work will be
performed by machines and robots, which will drastically reduce the demand
for labor.

The world's leading countries have also started using artificial
intelligence during combat operations and conflicts. Through artificial
intelligence, it becomes possible to gain a great advantage during both air
battles and ground operations. However, it should be noted here that the use of
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artificial intelligence during war is associated with great risks and dangers. For
example, unmanned aerial vehicles, which have the ability to make
independent decisions during combat operations, often make mistakes and
cannot distinguish between civilian and military objects. That is why, as a
result of the use of artificial intelligence during war, the population can be
greatly harmed and the number of casualties can increase dramatically. There
is also a danger that unmanned aerial vehicles will destroy critical
infrastructure and cause great material and economic damage to humanity.

Various terrorist organizations will also try to use artificial intelligence
to achieve their dark goals, which will present the greatest challenges and
threats to humanity. Various terrorist organizations have already started using
drones in terrorist attacks. A particularly dangerous situation will arise if
terrorist organizations themselves begin to create artificial intelligence, for
example, the production of drones. That is why it will be necessary for the
states to develop defense mechanisms to neutralize various threats and protect
the population on time.
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Abstract

The subject of this paper is the child as a victim of sexual violence, its
psychological consequences and protection. At the same time, the personality
of the victim and the perpetrator, their relationship, will be examined, as well
as a review of the recovery from the received psychological traumas. Today
we hear every day new events for a child victim of secular violence. Sexual
violence is one of the most serious forms of violence against children, which
can be combined with psychological violence and physical violence. Children
are our future and we must work on their proper psycho-physical development
that will be built into healthy people without trauma, we must put an end to all
forms of violence against them, all forms of coercion.

Keywords: child, violence, psychological, victim, protection;

INTRODUCTION

The public must be aware that this topic, which still knows how to be
a taboo among a large number of citizens in many areas of the country, needs
help and that they need to go to the hospital. the child, then the pedagogues
and psychologists in the educational institutions, the non-governmental
organizations, as well as the professional institutions that deal with this topic,
first of all the police.

Behavioral patterns suggest that a child who is a victim or observer of
inappropriate sexual behavior learns to imitate and is later reinforced by such
behaviors. These people are deprived of normal social and sexual contacts and
thus seek satisfaction with less socially acceptable means. Physiological
models focus on the relationship between hormones, behavior, and the central
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nervous system with particular interest in the role of aggression and male sex
hormones.

Individuals may become aware of their sexual interest in children
during puberty. Pedophilia can be a lifelong condition, but pedophile disorder
includes elements that can change over time (troubles, psychosocial disorders,
tendency to act as needed). Growing up to 14 years of age presupposes their
more complete protection from various forms of sexual abuse and aberrant
influences on their formation as healthy individuals.

Paedophiles (as defined by the Fifth Diagnostic and Statistical Manual of
Mental IlIness) are individuals who are primarily or exclusively attracted to
prepubertal children, mostly children under the age of thirteen.

There is a clear classification of pedophiles depending on which stage
of development attracts them to children. Those who are attracted to children
entering puberty are called hebephiles. Those who are attracted to adolescent
children are ephebophiles.

Not all pedophiles are sex offenders and vice versa, not all sex
offenders are necessarily pedophiles. Some people are not primarily attracted
to children but sexually abuse children: abuse is a matter of favorable
circumstances - a child is a sexual substitute for an inaccessible adult or abuse
is a need for domination and control of another human being.

THE CHILD AS A VICTIM OF GENDER ATTACK

According to Article 188 of the Criminal Code of the Republic of
North Macedonia, a person who commits sexual intercourse or other sexual
act on a child under 14 years of age will be punished with imprisonment of at
least 12 years. Paragraph two (2) states that, if due to the crime from paragraph
(1) a severe bodily injury, death or other serious consequences occurred or the
crime was committed by several persons or in a particularly cruel or
humiliating manner, the perpetrator shall be punished with imprisonment. at
least 15 years. Paragraph three (3) states that the perpetrator of the crime
referred to in paragraph (2) of this Article shall be banned by the court from
performing a profession, activity or duty under the conditions of Article 38-b
of this Code. Ha site dejstvija that the Law on Military everything predvideni
kako criminal dela the Criminal zakonik in which spored zakonskite obelezhja
na deloto deteto everything javuva kako zhrtva na deloto court and the other
courses BODIES it uchestvuvaat in postapkata everything required ea
prezemaat merki charter aid and zashtita and ea postapuvaat in a way that the
possible harmful consequences for his personality and development will be
avoided. All events involving measures and protection for child victims or
witnesses are carried out with the aim of protecting them from intimidation, or
secondary victimization that may occur. The secondary victimization refers to
the further victimization, which is not a direct result of the criminal act,
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through the treatment of the victim by the parties or by the institutions. For
example, it may occur when the victim approaches the perpetrators, while
testifying in court or in the presence of the perpetrator.

According to all this, children are protected and their rights are
guaranteed by the following acts: Constitution of the Republic of Macedonia;
Law on Child Justice (Published in the Official Gazette of RSM, No. 148 of
29.10.2013); European Convention on the Rights of the Child adopted in
Strasbourg on 25.01.1996, according to which a child under 18 years of age
was ratified in Macedonia on 24.01.2002. Criminal Code of the Republic of
Macedonia with the criminal offense under Article 188 Sexual assault on a
child under 14 years of age. Law on Criminal Procedure, etc. ...

It is well known that children fall into the risk category of persons and
how they appear in the role of potential and real victims. This is due to the
physical and mental characteristics of children that set them apart from the rest
of the population. Physical inferiority in relation to adults is even more
pronounced if the child has physical disabilities (disability, deafness, if blind,
with impaired vision, etc.), or mentally retarded. Children of both sexes, both
male and female, can appear as victims of sexual assault on children. However,
in most cases the victims are female children. It is about children who are not
yet mature. A child can become a victim of sexual assault because he is in an
immature phase of his development, when he is not able to recognize anyone
who knows him. his person, whereupon the perpetrator of the crime will find
himself in a situation to dictate to him the manner of behavior for which the
child will develop the awareness that he should be able to do so at night. A
large part of the victims do not condemn themselves to talk about the event,
but hide it in themselves for various reasons: shame, fear of avoiding others,
doing or doing something . Also, the reason for not being recognized by
someone is that the perpetrator may be a member of the immediate family.
Victims of sexual assault often hide the incident of sexual abuse and because
of what they think they will forget it faster. developed neither mentally nor
physically and are aged up to 14 years.

Children who feel unwanted and unwanted, who are not popular in
society, who are lonely are at increased risk of sexual abuse. By exploiting
their lack of attention and desire for love, such children become easy targets
for sexual abusers.

In the case of sexual abuse of children, it is not possible to talk about
the victims of provocateurs, because the very fact that it becomes a person who
has not reached 14 years of age should be sufficient for a reason. provocation
or not. Such a statement can be justified by the fact that it is a matter of persons
who, in view of their age, are not able to judge yet and react reasonably.
Pedophiles usually contact the child for a longer period of time, building a
relationship of trust. The perpetrator is emotionally attached to the child and
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even knows how to get closer to his parents. Most often, the perpetrator knows
how to praise the child as he is the best, the most beautiful, the smartest, has a
good future, then knows how to deceive him with various gifts, sweets,
candies, toys, playing with him, etc. The perpetrator camouflages himself as a
"good uncle”. They spend a lot of energy while luring the child. The
perpetrator is not always an uneducated person, most often an intelligent
person, educated, close to the child, family friend, professor, doctor, lawyer,
etc.

The dark figure for violence against children as well as against children
is very high.

The harmful norms that perpetuate sexual violence take a heavy toll on
families and communities too. Most children who face sexual abuse
experience other kinds of violence.

THE INFLUENCE OF THE INTERNET AND CHILD PORNOGRAPHY
ON CHILD ABUSE

Children are increasingly using computers and smartphones, the
Internet and social networks. They can enter different content, and contact
different people from different parts of the world.

Among them, pedophiles are found on various forums, Facebook
profiles, chat rooms, etc. They do not choose religion, nation and culture.

At first they introduce themselves as their peers. First they send them
various jokes, jokes and the like and then they falsely tell them that they are
supposedly studying in a school, with whom they live and fake meat is in order
to gain the child's trust to tell the truth. information about himself, where he
studies, where he lives, when his parents are at work, etc. They get them to
talk about sex through a joke, and then from them looking for photos or
persuading children to take photos of provocative scenes. Not infrequently,
pedophiles send them pornographic images to convince them that it is quite
common and that they should try the same. After such scenes children suffer
shock, but rarely report it to someone out of shame and guilt that is created in
them. Unfortunately, they are generally unable to assess who people with
whom they contact so that the more careless can easily reveal all personal
information which can later put them in a situation to become victims.

Pedophiles use child pornography not only for sexual purposes stimuli
already find justification for their actions in them. Besides child pornography,
real or virtual, serves pedophiles as a means persuading children (grooming),
potential victims, to have sex with them relationships. There are numerous
examples of communication between pedophiles and children in the so-called
chat rooms in which children were sent photographs and films of pornographic
content to convince them that such activities are nothing out of the ordinary or
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unnatural. According to Babi¢ , pedophiles often teach children how to give
from their parents hide such content. This lesson includes 4 steps:

1. Transfer the file to a floppy disk or USB;

2. Do not keep the file on your computer;

3. Replace the file name with the game name;

4. Replace the file extension.

According to clinical psychologist Marija Sutulovic from Bor, the
communication between the pedophile and the victim on the Internet takes
place in several stages, as follows:

Talk phase:

* First phase: formation of friendship / special relationship.
* Road phase: risk process.

* Third phase: talking about sex.

* Fourth phase: meeting in person.

PSYCHOLOGICAL CONSEQUENCES

Psychological consequences are rare and complex, very little visible

from the physical and material, so it is difficult to understand and
understandable way to deal with them and help the victim.
When a child suffers sexual violence, he has symptoms that are non-specific -
in the first period he starts behaving strangely, withdraws, has emotional
changes, cries, is in a bad mood, has trouble sleeping, starts urinating in bed,
avoids activities he liked. , they do not want to leave home, to play, to avoid
certain people - explains psychiatrist Dr. Snezana Japalak.

Among the child victims, mental changes, changes in behavior,
correspondence at night, excessive and obsessive checking of the phone,
depressed behavior, poor grades in school, inattention, decreased
concentration, excessive withdrawal or, conversely, the desire for parental
attention, hugging. for example, which is a red alarm with all other changes.
Sexual abuse of a child can manifest itself with short-term and long-term
consequences, ie trauma, including psychopathology in later life.
Consequences include depression, post-traumatic stress disorder, anxiety,
eating disorders, decreased self-esteem, antisociality and increased
nervousness, general psychological pain and disorders such as somatization,
school problems, learning disabilities, sexual behavior, and criminal behavior
later in life and suicide, drug and alcohol use.

Psychological signs in a child victim of sexual abuse would include:
Anxiety; Depression; Nervousness; Sleep disorders; Aggression or
withdrawal; Suicide attempts; Problems at school; Avoiding certain places,
reacting to every touch from another person; Problems at school; Eating
Disorder; Excessive hygiene or avoidance of hygiene;

Specific signs include:
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Copying adult sexual behavior; persistent sexual play with oneself with other
children, with toys; showing sexual knowledge through speech that is not
appropriate for his age; Visible sexual self-satisfaction; unusual secular
interest or avoidance of everything related to sexuality, drawing similar
scenes, etc.

Children victims of sexual abuse often feel the fear of the perpetrator
that if they say he can harm them or a loved one, fear of shame, fear of
avoidance, then guilt that everyone will condemn him and that the child is
guilty and have a sense of shame. They often withdraw into themselves and
sink into what happened to them. Particularly worrying is the situation of
children who are victims of sexual abuse by a parent, sibling, when the child
thinks that if he says he will be left without a family, left to himself, that other
members of the family will not trust him, etc.

The child should be given protection to get out of that mental
confinement, usually through talking to parents, various games, distractions
and sessions with a psychologist. The recovery of the child should not only be
undertaken by the family but also by the school and the center for social work.
The victim suffered trauma, she is certainly both physical and mental. The
trauma is accompanied by fears that the same situation may happen to her
again, that the same people or someone else may hurt her. Victims tend to see
potential perpetrators in other people, and often some resemblance to the one
who abused them causes them to panic. It can also be a physical resemblance,
in the sense that a person reminds with a character, or other physical features
or voice, of the one who did something so terrible to them. In most cases, they
withdraw into themselves, scare other people, avoid their peers, and lose trust
in people. It happens to children that they are afraid to go anywhere without
their parents, that they have to follow them everywhere they go. During the
investigation and court proceedings, care must be taken to treat the child
properly, as well as in the environment in which he lives or moves to avoid re-
victimization, "explains Andonovski, adding that the victim may have panic
attacks, nightmares and various other mental disorders, as well as obsessive
thoughts that haunt them and cause anxiety.

The consequences remain for the rest of their lives, sometimes the
exception is small children, who never find out what happened to them, so they
forget over time, but that is rare. Certainly, | think the scars are permanent.
Traumas are even harder to overcome when more than one person is sexually
abused, especially if they do it in front of other people. | have never met
anyone, through my practice, to fully recover, whether a person is male or
female. It is a multiple injury, where both the soul and the body suffer. A
person suffers physical pain at the same time and psychological trauma, which
makes him very sensitive and fragile for all time(Natasa Andonovski).

From talking to a child victim, now an adult:
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First | had a constant rapid heartbeat. | was afraid he would attack me again.
| slept with the light on. I could not go further in my life and I still have cases
when | can not sit next to a man. | can not stand a man approaching me,
whether he is a doctor, a driving school instructor and the like. | want to hit
him. For many years | dreamed of him twice as vile, as he chased me and
caught me in a corner where | had nowhere to run. Although he just hugged
me and tried to kiss me on the mouth, fortunately | escaped, | dreamed it twice
as scary.

From an interview with clinical psychologist Marija Sutulovic, we
learned the following about the psychological consequences for a child victim
of sexual assault:

Psychological consequences are severe psychological traumas that are
permanent, and in terms of severity, even when there is no physical contact
with a pedophile, they are at the level of rape consequences, especially since
they are mostly children aged 10 to 13, who are not yet mentally ill. able to
define themselves, as well as to recognize the difference between normal and
unusual behavior. The behavior of pedophiles deceives them precisely because
their approach is gradual and most often protective of them, to the extent that
they feel safe, even though they do not know that there is a pedophile on the
other side of the network (when we talk about the Internet) and not their peer.
On the other hand, the situation is the same with people who know children,
because they are usually people close to their family. And when it comes to
celebrities, most often they are people close to family, and relatives.

Of psychological consequences and 3 times more likely than planning or
committing suicide.

Low self-esteem is also a consequence of trauma in contact with a pedophile.
Fear of confiding in anyone, fear for their own lives and the lives of their
families, because they are threatened in most cases. And all of this is part of
the post-traumatic stress disorder. In addition to it, there is anxiety,
depression, and as | said, an increased risk of suicide due to feelings of
worthlessness.

And as child victims reach adulthood, sexual violence can reduce their
ability to care for themselves and others.

PROTECTION AGAINST SEXUAL ABUSE

In addition to the legislation, the prevention of sexual abuse of children
consists of other ways.

General social prevention is undertaking activities of a social nature,
aimed at combating crime and delinquency as negative social phenomena in a
given socio-cultural environment. It is a matter of social changes which,
according to their objective character and content, regardless of the specific

279



actions, aimed at criminogenic hotspots and influences, make the society more
immune and resistant to such influences and incriminating behaviors.

Raising the level of education of the population; Raising cultural awareness
and other needs of the population; Raising legal awareness and responsibility
of the population; Development of material, organizational (introduction of
medical, psychiatric and psychological services) and staffing for the
upbringing of children; Organizing leisure time in accordance with the need
the need to raise the physical and spiritual condition of the person;
Elimination of social differences in population, Unemployment and poverty of
the population (it is perfectly fine for a 13-year-old girl to be "sold" for money
and to live in an extramarital union with an adult);

The family is the basic functional unit of society. The family is a key
factor in protecting and preventing a child from pedophilia. From an early age,
the child should be taught not to talk to strangers, not to take toys and sweets
from strangers, and to say everything that happens to him at home, not to be
ashamed and afraid. The child should be instilled with trust, treated as a person,
given the knowledge that he is loved. Parents must take care of their children,
they must talk to them about the topic of pedophilia, to talk if they notice
changes in his behavior, sleep, mood, etc.

The school is often equated with the family. It is a key factor in raising
children and preventing pedophilia. In the curriculum as a faculty teaching or
between the lectures there must be a lecture on how to protect themselves from
the "bad adults”, which one adult can tell them, which gain is good and which
is bad, at the same time to instill confidence in the child if something happened
to him to tell the teacher, classmate or psychologist.

Free time is also an important factor in preventing a child from sexual
assault. Many parents in their spare time leave their children to play on the
street, in the park, on the playground without having control over who is
watching them from the side. At the same time, we live in an era of developed
information technologies, where children can become victims of pedophiles
through their mobile phones, tablets and computers.

Pedophiles are constantly in the chat rooms, on social networks under
the cover of their peer. Some do not even hide. Many adults in the chat show
their genitals or force the child to do the same thing that they feel sexual
pleasure in.

CONCLUSION

The purpose of this paper was to see the personality of the child as a
victim of sexual abuse, to see the psychological trauma and to provide some
roadmaps for its prevention. Children are the most vulnerable category, still
sexually immature, do not think rationally. A very important fact is the help
after that act so that the child does not become a person with psychological
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disorders, and even more importantly to prevent it through various measures
of protection. However, we live in a time when all the technical means
available to children are available on the Internet and social networks, where
they can most easily become victims of this type of abuse.

Regular control by parents over children in access to information
media, social networks, what they publish there, what content they read, the
most important person with whom they correspond or contact is the most
important step in protecting the child from pedophilia. we should always try
to prevent or prevent.

If the child is already a victim then he should receive maximum support
first from the parents and then from the institutions, then psychological and
psychiatric support through various treatments.
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Abstract

During 2022, the Constitution of the Republic of Serbia has been amended in
the parts related to the Courts and Public Prosecutor's Offices. In the following
period, accompanying legislation will be revised too in order to be harmonized
with the highest general legal act. Doubtless, focus will be on issues related to
the High Judicial Council, Courts and Judges, but one may not neglect conditio
sine qua non for the performing of many legal professions in the Republic of
Serbia as well as for the undertaking of actions in various proceedings before
the relevant institutions too. Namely, this is the Bar Exam, which has remained
relatively untouched for decades, although many essential changes had taken
place in the meantime. Therefore, one should analyze some aspects of the
existing legal framework, with a review on some of the proposals and
perspectives for its update and advancement too.

Key Words: Bar Exam, legal professions, Republic of Serbia, Candidate,
program, Ministry of Justice

INTRODUCTION

During 2022, Constitution of the Republic of Serbia from 2006 has
been amended in parts related to the Courts and Public Prosecutor’s Offices,
but the Constitutional Amendments were explicit, only, in terms of the
composition and competencies of the High Judicial Council, the abolishment
of the concept of "first election” and full promotion of the "permanent
election™ on Judicial Function, as well as by the renaming of the highest court
from Supreme Court of Cassation to the Supreme Court.*®? Simultaneously,
Constitutional Law on the Implementation of the Act on Amendments to the
Constitution of the Republic of Serbia has been adopted too. Inter alia, the

191 More about compare the previous and current constitutional solutions: Markovi¢ 2006, 21-6;
Orlovi¢ 2010, 174-7; Pajvanéi¢ 2011, 15-7; Raki¢, Vodineli¢, et al. 2012, 49-68; Petrovi¢, Skero 2017,
218-24; Kolakovi¢, Boji¢ 2018, 83-5; Peji¢ 2022, 80-6; Simovié¢ 2022, 107-13.
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aforementioned general legal act set the deadlines for the harmonization of
accompanying legislation with the constitutional changes,'®? which last one
year regarding the Law on the Organization of the Courts, Law on Judges, Law
on High Judicial Council and two years for the other "unspecified"” laws. Still,
it remains unclear whether the above-mentioned harmonization should have a
"limited" scope by transplanting of the thinly constitutional formulations into
relevant lower general legal acts or one should go a step forward in order to
regulate many other issues too, as well as whether better option would be to
amend the existing legal framework or to adopt the completely new one.

Definitely, there are a lot of questions, dilemmas and problems that
have to be considered, but one should not neglect the Bar Exam (hereinafter:
BE) regardless, even, on existence of the idea of its redundancy.®® Still, BE is
very important for overall system (Ivkovi¢ 2021, 802), because this is conditio
sine qua non for the performing of many legal professions in the Republic of
Serbia (hereinafter: Serbia), such as Judge, Judicial Assistant, Public
Prosecutor, Deputy of Public Prosecutor, Public Prosecutorial Assistant,
Beneficiary of Initial Training for Judges and Deputies of Public Prosecutors,
Public Attorney, Deputy and Assistant of Public Attorney, Notary Public,
Deputy and Assistant of Notary Public, Public Enforcement Officer, Deputy
of Public Enforcement Officer, etc., which per se refer to the valid undertaking
of actions in various proceedings before the relevant institutions too.%
However, it has remained relatively untouched for decades besides many
essential changes that happened in the meantime. Therefore, one should
analyze some aspects of the existing legal framework with a review on certain
proposals and perspectives too, while some of these findings could serve for
its update and advancement too.

CRITICAL OVERVIEW - DE LEGE LATA et DE LEGE FERENDA

BE is regulated by the Law on Bar Exam (hereinafter: LBE) and further
elaborated by two bylaws: Regulation on Taking of the Bar Exam (hereinafter:
RTBE) and Regulation on Program of the Bar Exam (hereinafter: RPBE).
Interestingly, all of these general legal acts had been adopted in 1997 and,
mostly, remained unchanged, except RTBE that had been revised in the
meantime by adding a provision related to the compensation for work of
persons who participate in the organization and implementation of BE. Thus,

192 Oppositely, the Constitutional Law on the Implementation of the Constitution from 2006 lacked any
similar provision related to the designation of deadline for the harmonization of the accompanying lower
general legal acts with the highest one in terms of Judicial Branch of Power.

198 More about: Peri¢ 2020, 10-1.

194 More about: Law on Judges, Law on Organization of Courts, Law on Public Prosecution, Law on
Judicial Academy, Law on Public Attorney's Office, Law on Notary Public Office, Law on Enforcement
and Security, Law on Advocacy, Criminal Procedure Code, Civil Procedure Law, Law on
Misdemeanors.
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one may note obvious non-compliance with other relevant general legal acts
in the current Serbian legal system. Still, RPBE mentions Federal Republic of
Yugoslavia (hereinafter: Yugoslavia) and Republic of Montenegro
(hereinafter: Montenegro) on several places, as well as the various Yugoslav
and Montenegrin institutions, although Serbia became independent state
during 2006. In this regard, it is pointless to prescribe certain Yugoslav and
Montenegrin general legal acts as obligatory legal sources for BE too, such as
Constitution of the Federal Republic of Yugoslavia, Constitution of the
Republic of Montenegro, Law on the Federal Constitutional Court, Law on the
Constitutional Court of the Republic of Montenegro, Law on Yugoslav
Citizenship, etc., while this statement refers, mutatis mutandis, on the Serbian
ones that are not in legal force for decades, such as Law on Citizenship of the
Socialist Republic of Serbia, Law on Marriage and Family Relations, Law on
Enforcement Procedure, Law on Private Entrepreneurs, Law on Labor
Relations, etc.

On the other side, LBE does not take into account that misdemeanor
matter became the part of the Judicial Branch of Power by establishing of the
magistrates courts as specialized courts for the misdemeanor cases.'®
Oppositely, it uses the non-existing notion of "misdemeanor body" and, even,
put the law graduates who gained relevant work experience (hereinafter:
Candidate) within the these courts in unfavorable position in comparison with
their colleagues from the other courts by prescribing of the minimum of three
years of work experience instead of two years. Moreover, one does not
adequately recognize the new legal professions in Serbian legal system too,
such as Notary Public Office and Public Enforcement Office, regardless of the
fact that they perform many judicial affairs (Purdevi¢ 2018, 212). In a certain
sense, sui generis outsourcing process started within the enforcement and
security matter by organizing of the Enforcement Offices and appointing of
Enforcement Officers, which were later renamed as the Public Enforcement
Offices and Public Enforcement Officers (Bodiroga 2017, 108-9). Namely,
these are natural persons, inter alia, with completed exam for the Public
Enforcement Officer and relevant work experience after completion of the BE
who have been appointed as the relevant public authority by the Minister of
Justice in order to conduct and decide in enforcement and security proceedings
in accordance to the delegated powers (Stankovi¢, et al. 2018, 1371).
Meanwhile, Notary Public Offices have been formed by appointing of the
Notaries Public among the natural persons who, inter alia, completed exam
for the Notary Public and have relevant work experience after completion of
the BE, while the this public authority became competent for compiling and
issuing of the various public documents, public records, public certificates and

195 More about: Raki¢, Vodinelié, et al. 2012, 80; Vukovié 2016, 22-3; Deli¢, and Bajovié¢ 2018, 148.
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other entrusted tasks including, even, conducting and deciding in inheritance
proceedings (Trgovéevi¢, Proki¢ 2012, 85). Anyhow, it remains unclear how
to treat the Candidates from the both of above mentioned public authorities in
terms of taking the BE. More precisely, do they need two years of work
experience like the Candidates from courts, public prosecutor's offices, public
attorney's offices and attorneys or three years like the Candidates from state,
provincial and local organs or, even, four years like all of the other Candidates.
Currently, the Ministry of Justice in its opinions stated that both of them should
have the same status like the Candidates from state, provincial and local
organs, because concrete public authorities have, pretty much, the same legal
natures like these organs.®® However, this is a very problematic standpoint in
many aspects. At first glance, Notaries Public and Public Enforcement Officers
cannot be put under the same regime, since the first ones, as well as courts,
public prosecutor’s offices, public attorney's offices and attorneys, may have
law graduates as Trainees according to the Law on Notary Public Office, while
the second ones, per legem, have no such possibility taking into account that
they may employ, only, Assistants for performing of the, more or less,
technical actions and who are, per se, not obliged to have legal education. In a
certain sense, Trainees from the Notary Public Office should be in a better
position in comparison to the Candidates from Public Enforcement Office, but
one has to bear in mind that both of these public authorities are not explicitly
mentioned anywhere within the relevant law. Therefore, the most correct
option currently would be to subsume them under the "open" legal notion of
the "other organization”, which indicates that they should need a four years of
work experience for taking of BE (Purdevi¢ 2018, 217) despite of that their
jobs are in a very tight connection with jobs of their colleagues from courts.
Ministry of Justice is organizing BE and performing related
administrative tasks, but these affairs are delegated to the Autonomous
Province of Vojvodina too regarding the persons who have residence within
the concrete territorial unit according to the Law on Establishing of the
Competencies of the Autonomous Province of Vojvodina. In this regard,
Minister of Justice or relevant Provincial Secretary forms one or more
Examination Committees (hereinafter: EC), designates who of seven members
will examine every of concrete subjects, appoints the president of EC between
EC’s members, determines the compensation for work of persons who
participate in organization and implementation of BE, as well as determines,
even, the time and place for maintaining of every BE. Obviously, the above-
mentioned process is based on the discretionary power, which may be
susceptible to numerous and various types of abuses. First of all, it should be

196 More about: Opinion of the Ministry of Justice No. 011-00-00069/2015-05 from 26 February 2015
and Opinion of the Ministry of Justice No. 011-00-00244/2016-05 from 21 November 2016.
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necessary to introduce the method of public competition regarding the
(s)election of EC’s members, as well as to set the time-limited terms of office
and its maximization on the one more re(s)election. Also, one may note a lack
of criteria in terms of the notion of distinguished lawyer too (Peri¢ 2020, 5)
regardless of a certain limitation regarding the selection of members on
persons who, previously, have completed BE or professors of law faculties on
positive law subjects who are, vice versa, not obliged to have completed BE.
Thus, relevant work experience after the completion of the BE in concrete
legal area may be added as a condition for the EC's membership, while in
terms of the professor of law faculty it may be clarified that it has to be a
teacher on the positive law subject in legal area within the BE's curriculum.
Otherwise, it may result, even, with the paradoxical situation in which some
members may be determined to examine a certain subject in a legal area that
is out of its specialization (Odobasi¢ 2020, 5). Surely, decisions on formation
of the ECs and (s)election of their members should be explained, as well as
published both in official journal and official web address of Ministry of
Justice or relevant Provincial Secretariat too. Furthermore, one could use
modern technologies in order to further improve transparency of the EC’s
work by replacing the "old fashioned” manner of keeping the transcript of
records of BE in paper form with audio-video recordings obtained by adequate
computer programs and followed by stenographic notes. Finally, the existence
of the Judicial Academy (hereinafter: Academy) should be used too, since it
could perform administrative and technical tasks, as well as provide necessary
space for the taking of BE within its building, especially, taking into account
its role as key training institution for many legal professions.®’

BE consists of written and oral parts. Firstly, candidates take a written
part in form of the case studies both in Criminal Law and Civil Law by using
adequate legislation, but with no audience and, even, without a possibility to
leave concrete room before finishing except for very justifiable reasons and
under the supervision of the EC’s Secretary too. Afterwards, one has oral part
before examiners on publicly open sessions in following subjects: Criminal
Law, Civil Law, Labor Law, Administrative Law, Commercial Law,
International Private Law, Constitutional Law and Organization of Judiciary,
while every of them will ask Candidate a minimum three questions within the
concrete legal area. However, BEs curriculum has to be updated and enriched
in accordance with the many significant novelties and challenges in the
Serbian legal system. At least, it is necessary to leave the paradigm from the
RPBE according to which Misdemeanor Law is underestimated by having the
status of segment within the Criminal Law regardless of the existence of the
specialized courts for conducting and deciding in misdemeanor proceedings as

197 More about JA: Kolakovié¢, Boji¢ 2018, 89-93.
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it has been, already, mentioned before. Thus, Misdemeanor Law should be
separated from the Criminal Law and become the subject for itself within the
BE's curriculum. Also, one should introduce a new subject regarding the basis
of the Council of Europe Human Rights Protection System, which should
consist European Convention on Human Rights and Fundamental Freedoms
with additional protocols (hereinafter: ECHR) that due the ratification became
integral part of Serbian legal system and have direct effect in proceedings
before relevant Serbian institutions, as well as by the practice of the European
Court of Human Rights taking into account broader effect of its decisions
concerning the interpretation of the ECHR.! Moreover, the method of
checking of Candidate's knowledge should be rearranged too. Surely, the
existing model of case studies both in Criminal Law and Civil Law should
remain untouched within the written part, but the test could be added as the
new segment in which one would check Candidate’s knowledge in other legal
areas from the BE's curriculum. On the other side, both case studies may be
exposed before examiners within the oral part, while Candidate’s knowledge
on other subjects may be checked on existing manner in oral part by asking of
a minimum three questions in concrete legal area. Of course, Candidates could
use the adequate legislation in solving the case studies on the written part, as
well as during their exposition within the oral part. Finally, transparency may
be further improved by direct broadcast of oral parts of the BE on Academy's
web page, as well as by their later publishing both on the web pages of the
Ministry of Justice or relevant Provincial Secretariat and Academy too.

CONCLUSION

Constitutional changes present may be used for the modification of
many issues regarding Judicial Branch of Power, while one of them should be,
definitely, the BE. Presumably, it will remain conditio sine qua non for the
performing of many legal professions in the as well as for the undertaking of
actions in various proceedings before the relevant institutions in Serbian legal
system too. Still, BE's concept remains untouched for decades besides many
essential changes that happened in the meantime. Thus, it is necessary to
update and enrich BE in accordance with the many significant changes and
challenges in the Serbian legal system.

Definitely, one has to remove Yugoslav and Montenegrin general legal
acts and institutions, as well as the Serbian ones that are not in legal force
anymore in every sense. Mutatis mutandis, the aforementioned statement
should refer to the non-existing notion of "misdemeanor body" too, which
enables equalization Candidates from magistrates’ courts with their colleagues
from all of the other courts in terms of relevant work experience for taking the

198 More about: Paunovi¢, and Cari¢ 2007, 101-2; Popovié 2008, 117-8.
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BE. So, all of the Candidates who gained relevant work experience in courts
should be in the same position, but one has to take into account the other newly
established legal professions too, such as Notaries Public and Public
Enforcement Officers. Namely, these public authorities perform many judicial
affairs, while law graduates who work in Notary Public Office and Public
Enforcement Office are working, more or less, the same jobs like their
colleagues from courts and both of them should have the same treatment in
terms of the relevant work experience for taking the BE.

Also, it is necessary to reduce discretionary power and improve
transparency of the overall process. In this regard, one should start from the
members of the EC that have to be (s)elected on public competition with time
limited terms of office and its maximization on the one more re(s)election,
while EC members would be (s)elected among the persons who have relevant
work experience after the completion of the BE in concrete legal areas from
BE's curriculum or professors of law faculties who teach the positive law
subjects in legal area within the BE's curriculum. Furthermore, decisions on
formation of the ECs and (s)election of their members should be explained, as
well as published both in official journals and official web addresses of
relevant decision makers too.

Al least, BE's curriculum should be enriched by adding of minimum
two new subjects: Misdemeanor Law and Basis of the Council of Europe
Human Rights Protection System, since both of these legal matters are
immanent to the workplaces in which work legal professionals with BE.
Moreover, it would be great to rearrange the method of checking of
Candidate’s knowledge too. Namely, case studies in Criminal Law and Civil
Law would remain within the written part of BE, but both of them should be
exposed before examiners within the BE's oral part. On the other side, one
should add tests as the new segment within the written part of BE that would
include all of the other subjects from BE's curriculum that would be further
checked on during the oral part of BE by asking of a minimum three questions
in every concrete legal area. Finally, the existence of JA may be useful too,
because this institution could perform administrative and technical tasks
related to the BE starting from broadcasting of BE's oral parts on its web page
until the providing of necessary space for BE's taking.

LIST OF ABBREVIATIONS

BE - Bar Exam;

ECHR - European Convention on Human Rights and Fundamental Freedoms;
EC - Examination Committee;

LBE — Law on Bar Exam;

RPBE - Regulation on Program of the Bar Exam;

RTBE - Regulation on Taking of the Bar Exam.
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