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COMMISSIONERS FOR THE PROTECTION OF THE RIGHTS
OF SMALL INDIGENOUS PEOPLES IN THE SUBJECTS OF
THE RUSSIAN FEDERATION:
THE LATEST TRENDS IN THE DEVELOPMENT OF THE INSTITUTE

Natalya Alekseevna Filippova
Doctor of Law, Candidate of Political Sciences,
Professor, Head of the Department of State and Municipal Law
Surgut State University (Surgut, Russia)
e-mail: filippova_na@surgu.ru, filip64@mail.ru

Annotation

The institution of the Commissioner for the Rights of Indigenous Minorities in the
subjects of the Russian Federation is a unique legal phenomenon that reflects the peculiarities
of Russian public law. The emergence of the institute at the turn of the XX — XXI centuries is
associated with the right of the subjects of the Russian Federation to advance legal regulation.
The initially developed variety of regional models, which can be conditionally reduced to
four main ones, reflected the different views of regional communities about the place of this
official in the system of state power of the subjects of the Russian Federation and about the
expediency (inexpediency) of the specialization of regional human rights institutions. The
period of the first two decades of the twenty-first century is characterized by an increased
interest in the institute from both the federal legislator and the indigenous communities. On
the one hand, the process of unification of the status of regional commissioners for the rights
of indigenous peoples has begun due to the increasingly active regulation of its position by
federal legislation. On the other hand, this institution defines its specific functions in the
system of other institutions of representation of indigenous peoples, which includes both
traditional and modern forms of public and public representation. Finally, the new tasks of
nation-building and the constitutional reform of 2020 in Russia allow us to predict new trends
in the development of this institution, due both to the modernization of other institutions of
indigenous peoples © law (for example, the institution of belonging to an indigenous person),
and the desire to provide legal protection to other traditional ethnic minorities, that is, to
ethnic minorities that are not considered indigenous by the legislation.

Keywords: national minorities, traditional ethnic minorities, indigenous peoples,

Commissioner for the Rights of Indigenous Minorities, traditional representation of indigenous
peoples, public representation of indigenous people
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YIIOJTHOMOYEHHBIE IO 3AINUTE ITPAB KOPEHHBIX MAJTOYUCJIEHHBIX
HAPOJIOB B CYBBEKTAX POCCUICKOM ®EJIEPAIINNA:
HOBEWIIME TEHJAEHIIUA PA3ZBUTUS HHCTUTYTA

Haranbs AnexceeBHa @uiannmnosa
JIOKTOp IOPUANYECKUX HAyK, KaHAUIAT NOTUTUYECKHUX HayK,
npodeccop, 3aBeayromas kadenrpoi Tocy1apcTBEHHOTO U MyHHUIMITAIIEHOTO MpaBa
Cypryrckuii rocynapctBenHbIi yHuBepeuret (Pocens, . Cypryt)
filippova_na@surgu.ru, filip64@mail.ru

AHHOTANMA

WHCTUTYT yHOTHOMOUEHHOTO MO 3alUTE MPaB KOPEHHBIX MAJIOYHCICHHBIX HApOJIOB B
cyobekrax PO — yHuKanbHbIH TpaBoBOi (PeHOMEH, OTpasKaroONHi 0COOEHHOCTH POCCHICKOTO
myOonyHOTO TpaBa. Bo3HUKHOBEHNE HHCTHTYTA Ha pyOeke XX — XXI BB. cBA3aHO ¢ IPaBOM
cyobektoB PD Ha omepeskaromiee NnpaBoBOE peryiaupoBaHue. [3HauanbHO cloKuBIIEECS
MHOrooOpasnue pernoHalbHBIX MOJENCH, KOTOpBIE YCIOBHO MOTYT OBITh CBEICHBI K
YEeTBIPEM OCHOBHBIM, OTPa3HWJIO Pa3IMYHbIC MPEICTABICHUS PETHOHAIBHBIX COOOIIECTB O
MECTE 3TOTO JIOJDKHOCTHOTO JIMIA B CHCTEME TOCYAapCTBEHHON BIacTH cyObekToB PO 1 0
1IeJIeCO00Pa3HOCTH (HEenenecoo0pa3HOCTH) ClICNAIN3AINN PETHOHAIBHBIX TPABO3AIUTHBIX
nHcTuTyTOB. [lepmon nByx mepBbix aecsatmietnii XXI Beka XapakTepHsyeTcsl BO3POCIIUM
WHTEPECOM K MHCTHUTYTY, KaK CO CTOPOHBI (heIepalbHOTO 3aKOHOMATEINsI, TAK U CO CTOPOHEI
COO0IIECTB KOPEHHBIX Hapoa0B. C 0HOW CTOPOHBI, HAYaAJICS MpoLece YHU(HUKAINU cTaTyca
PETHOHAJBHBIX YIOJHOMOUYCHHBIX 110 TpaBaM KOPEHHBIX HApoJIOB 3a CYET Bce Ooiee
AKTHBHOTO PETYINPOBAHUS €T0 MOJIOKEHUs (eaepaabHbIM 3aKoHOAATeNbCTBOM. C Ipyroi,
9TOT MHCTUTYT ONpeJeIsieT CBOM criennpuueckie (pyHKIUN B CHCTEME WHBIX WHCTUTYTOB
MIPE/ICTABUTENILCTBA KOPEHHBIX HApo/IOB, BKIIOYAIONMIEH Kak TPaAWIMOHHBIE, TaK W
COBpEMEHHBIC ()OPMBI ITyOINYHOTO M OOIIECTBEHHOTO MpPE/ICTaBUTeNbCTBA. HakoHel, HOBbIE
3aJ1a41 HAIIMOHAIBHOTO CTPOUTEIIHCTBA, 00YCIIOBICHHBIC KOHCTUTYIIMOHHON pedopmoii 2020
roza B Poccun, mo3BOMSIOT MPOrHO3UPOBATh TEHACHINH B Pa3BUTUU ITOT0 MHCTUTYTAa. OHU
00yCIIOBJICHBI KaK MOJICPHU3AINEH IPYTHX HHCTUTYTOB ITPpaBa KOPEHHBIX HAPOIOB (HAIpUMeED,
WHCTUTYTA NPUHAUICKHOCTH JIMIA K YHCIy KOPEHHBIX HAapOAOB), TaK M CTPEMIICHHUEM
00ecCIIeunTh IPaBOBYIO 3aLIUTY UHBIM TPAJNIIMOHHBIM 3THUYECKUM MEHBIITHHCTBAM, TO €CTh
TaKUM 3THUYECKUM COOOIIECTBAM, KOTOPBIE 3aKOHOAATEIHCTBO HE OTHOCHUT K KOPEHHBIM.

Knwuesvie cnosa: HAaOUOHAJBbHBIC MCHBUIMHCTBA, TPAJUIIMOHHBIC J3THUYCCKUC
MCHBUIMHCTBA, KOPCHHBIC HAPOAbI, YIIOJHOMOYCHHBIC 10 3alllUTC IIPpaB KOPCHHBIX
MaJIOYUCJICHHBIX HApPOAOB, TPAAUIHUOHHOC MPEACTABUTCILCTBO KOPCHHBIX HApOAOB,
06HI€CTB€HH06 OpeACTaBUTCIILCTBO KOPCHHBIX HAPOJA0B

1. Bsenenme
WHcTHTYT pernoHaibHOTr0 OMOY/ICMEHa, 3aIIHUIIAIOIIETO MTPaBa HCKIFOYUTEITHHO

a0OpUTeHHBIX COOOIIECTB, @ HE BCEX J3THHYECKUX MEHBUIMHCTB B TOCYIapCTBE,
— YHUKalbHBIH (heHOMEH poccuiickoro myOnuuHoro mpasa. HauOomee Ommskue
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K HeMy MHCTUTYTHl B EBpomne (BepxoBHBINI koMuccap MO JielaM HallMOHAJIbHBIX
MeHbIIMHCTB CoBeTa EBporibl; mapnaMeHTCKUil KoMuccap 110 JiejiaM HallMOHAJIbHBIX
W DTHUYECKUX MEHBIIMHCTB B BeHrpuu; omOyncmen mo Oopb0e ¢ ITHHYECKOH
nuckpumuHanuei B [lBenun, HeiHe MpeoOpa3oBaHHbI B OMOYICMEHA 110 BOIPOCaM
paBeHCTBa', 00ECIICYMBAIOT 3AIIUTY MPaB 3HAYUTEIBHO OOJIee MIMPOKOTO KPyTa JIUIL.
OTO TpaaUIMOHHBIE M HOBBIE (MHUIPALMOHHBIE) 3THUYECKHE MEHBIIMHCTBA, WHBIE
(xoH(peccuoHanbHbIe, PErHOHANbHBIC, TCHICPHBIC) HAMOHAIBHBIE MEHBUIMHCTBA.
B monHo# Mepe cBoeoOpazue pOCCHHCKOTO «aIpecHOro» MOAXO0Aa K 3allUTe MpaB
MEHBIIMHCTB MOJKHO OLIEHHTH C YUETOM TPEX OOCTOSITENbCTB.

Bo-mepBbIX, cremyeT TMOMHHTb, YTO B  POCCHHCKOM  (eaepaibHOM
KOHCTUTYLIMOHHOM TIpaB€ YpPEryllpoOBaH CTaTyC «KOPEHHBIX MAl0YUCTIEHHbIX
HapOJOB», B COOTBETCTBHH C KOTOPBIM O0O0s3aTEIbHBIM KPUTEPHEM OTHECCHHS
K TaKMM HapoJlaM SIBIISIETCSI KPUTEpUil dnciieHHOCTH (He Oosiee 50 THIC YeOBEK).
DTO UCKITIOYAET U3 YKCiIa CYyOEKTOB MO3UTUBHON AUCKPUMUHALINU OoJiee KPYITHbIC
9THOCHI, MPEJCTaBUTENN KOTOPBIX TaKKE COXPAHSIOT TPAAULIUOHHBIN 00pa3 KU3HH
(anraiiues, OypsTOB, KapeioB, KOMH, TYBHHIIEB, SIKYTOB U 11p.)~. B 2019 rony Komurer
1o JTUKBUAAMK pacoBor AuckpumuHarmu OOH oTMeTHn B 3TOH CBSI3H, YTO YACTh
KOPEHHBIX ITHOCOB HE MOYKET BOCIOJIb30BATHCS CYIIECTBYIOUIMMH MHCTPYMEHTaMHU
MpPaBOBOW 3alllUThl CBOUX 3€MeEllb, PECYpPCOB M CPEICTB K CYIIECTBOBAHUIO .
ITepedyeHp KOpPEHHBIX MaJOYUCIECHHBIX HaponoB P®d omnpeneneH NmOCTaHOBIEHUEM
[MpaBurensctBa PD; on HacuuteiBaeT 47 Hapoaos* (310 HemHoruM Gonee 300 ThiC.
YeJIOBEK B IIETIOM)°,

Bo-BTOpBIX, HEOOXOAMMO YYeCTb, YTO KOPEHHBIC MAaJIOYHCICHHBIE HApPOIbI
MPOKUBAIOT Ha Teppuropun 28 cyobektoB Poccuiickoit denepanuu®, a OMbBIT
YUPEKICHUS] JOJDKHOCTH YHOJIHOMOYEHHOIO M0 3alllUTe HMX IpaB B KadecTBe

! Yykcuna, B.B. Hosewiti ombyocmen no eonpocam pasencmea (uieeockuti onvim 00pbObl ¢

ouckpumunayueti. KOHCTUTYIMOHHOE ¥ MyHHUIIMIIAJIbHOE TpaBo, 2012, Ne 3, cc.78-80.

2 Kyko, M.A. IIpobnemvi npasosoeo pe2yiuposanus mpaouyuoHHO20 NPUPOOONONb30BAHUS 6
pecnyonukanckom u edepanvrom 3akonooamenbcmee, BecTHHK SIKyTCKOro ToCyaapCTBEHHOTO
yausepcurera. 2007, Ne4 (2), cc. 95-99.

3 Concluding observations on the twenty third and twenty fourth periodic reports of the Russian
Federation, (2019, 21 May). Committee on the Elimination of Racial Discrimination. URL: https://shor-
people.ru/wp-content/uploads/2020/05/cerd ¢ rus_co 23-24 add.l-informacija-rf-v-kird.pdf(nata
obpamienus 20.05.2021).

* 0 Eounom nepeune KOpeHHuIX MAloYUCIeHHbIX Hapoooe Poccuiickoii Dedepayuu (c usmenenuamu
u oononnenuamu): Ilocmanoenenue Ilpasumenvcmea PO om 24 mapma 2000 e. Ne 255. Cobpanue
3axkoHoarenscTBa Poceuniickoit @enepannn, 2000, Ne 14, ct. 1493.

S Yucnennocme KOPEHHbIX MALOYUCTIEHHbIX HApooos & Poccuu evipocia bonee uem na 20% 3a 30 nem,
TACC, 2021, 6 anp. URL: https://tass.ru/obschestvo/11076891(nara obpamenus 06.05.2021).

¢ 06 ymeepacoeHuy nepeyHs mecm mpaouyuoHHO20 NPONCUBAHUS U MPAOUYUOHHOU XO3AUCTEEHHOL
0esAmenbHOCU  KOPEHHbIX MANOYUCIEHHbIX Hapo0oe P® u nepeuns 6udoé ux mpaouyuoHHoU
xosauicmeennoll 0eamenvHocmu: Pacnopsocenue Ipasumenscmea P® om 8 maa 2009 2. Ne 631-p (c
usmenenusimu u donoanenusimu). Cobpanne 3akoHozparensctBa Poccuiickoit denepannn, 2009, Ne 20,
cT. 2493.
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roCyIapCTBEHHOM TOJKHOCTH cyObekTa Deneparun nMeroT Beero 4: KpacHospcekwuii
kpait (2007 1.), Pecnybnmuka Caxa (Skytusi) m Kamuarckuit xpait (2013 r),
PecnyOnuka Anrait (2015 r.). IIpu sTom B PecnyOnuke Anrtail onbIT okaszaicsi He
PEe3yJIbTaTHBHBIM, B HACTOSIIIEE BPEMs TOH JJOIDKHOCTH HET. AKTUBHO 00CYK/aach,
HO He OblJIa peannu30BaHa uaes yUpesKaAeHUs JOJKHOCTH YIIOJTHOMOYEHHOTO 10 TIpaBaM
KOPEHHBIX MaJIOYHCIICHHBIX HapooB B PecnyOnuke Bypstust u Xante-Mancuiickom
aBTOHOMHOM oOKpyre — lOrpe. HaxkoHern, 0COObIii MHCTHUTYT YIOJHOMOYCHHBIX
MpeACTaBUTENICH KOPEHHBIX MallouncIeHHBIX HapomoB CeBepa cymectByeT ¢ 2001
roga B XabapoBCKOM Kpae, Tie K YMCITy TaKUX MPeACTaBUTeNeH OTHECEHBI OOIIMHBI
KOPEHHBIX MAaJIOYUCICHHBIX HApPOJIOB, OOIIECTBEHHBIC OPTaHU3alUU STUX HAPOJIOB,
UX COro3bl U accormaruu, a ¢ 2009 roga Takxke (usnueckue Jivia, u3dupaeMbie
HETNOCPeACTBEHHO coolmiecTBamu abopureHoB. Ho B 3ToM citydae pedb HIET O
MOPYYEHUH ACWCTBOBAaTh B HMHTEpPECax KOPEHHBIX COOOMIECTB, OOIIECTBEHHOM H
YaCTHOIPABOBOM IPE/ICTaBUTENILCTBE, a HE O MPABO3ALIUTHOM MHCTUTYTE. [lox0xkKmit
WHCTUTYT  YIOJHOMOYEHHOTO TIPEACTaBUTENbCTBA (MIM  IPEJICTaBUTENbCTBA
nHTEepecoB) Bo3HUK B 2006 rony B MaragaHckoi 0051acTu, rie IMeeTCst IPeICTaBUTENb
abopureHHbIX 3THOCOB 1IpH [lyme cyosekTa PO. [To muennto O.H. Jloponunoii u O.A.
BpaxHuKOBa, €ro cieayeT paccMaTpUBaTh B KAU€CTBE CAMOCTOATEIHHOIO TPABOBOTO
HWHCTUTYTA (CMHCTUTYT MPEACTABUTENLCTBA IIPH 3aKOHOJATEIBHOM OpraHe CyObeKTa
(benepaumy); momumo MaragaHckoit obnactu k rpymie cyobekToB PO, B KOTOpbIX
OH HMMeeTcs, aBTopbl oTHecnn PecnyOnmuku Bypsituio m Caxa (SkyTuio), a Takxke
CaxanuHCKyI0 001acTh’.

Tperbe BaKHOE OOCTOSTENBCTBO 3aKIIOYACTCS B TOM, YTO HET KOPPEJSIIUU
MEX[Iy J0osel abOpuUreHoB B cocTaBe HaceneHus cyobekra deaepannu 1 HaTHIHUEM
CTHEeLUAIN3UPOBAHHOTO MTPAaBO3AIUTHOTO HHCTUTYTA. Ha 9T0 00CcTOSITENBbCTBO yKa3an
YNOIHOMOYEHHBIH MO ITpaBaM YeloBeKa B XaHTbl-MaHCHIICKOM aBTOHOMHOM OKpYTe
— IOrped. K mpumepy, HET CHENMaIM3UpOBAHHOTO OoMOyacMeHa B UyKOTCKOM H
SImano-HeHenkoM aBTOHOMHBIX OKpYT'ax, PU TOM, 4TO JI0JIK aOOpUTEHOB B COCTaBe
HacCeJIeHUs 3TUX TePPUTOPHI BHICOKH (COOTBETCTBEHHO, 33%mu 8 %).

B Tpex cybObekrax denepaumuu, rie NpeACTaBUTEISIM KOPEHHBIX 3THOCOB de
facto mpemocTaBieHa BO3MOXKHOCTH OOpallleHHsT K «CBOEMY» YIOITHOMOYEHHOMY
[0 MpaBaM, TPOXHMBAaET B COBOKYIHOCTH YyTh Oosiee 65 ThICSIY abOpUTEHOB
(4TO COMOCTAaBUMO C YHCIOM YXHUTEJEeH OJHOTO MPOBMHLHUAIBHOTO POCCHHCKOTO
ropoaxka). [Ipu 3ToM B CTpyKType HaceleHHs CBOETO PerHoHa OHHM 3aHHMAIoT Oojee

7 Joponuna, O.H., bpaxuunkos, O.A. @edepanvhbie u pecuonaibHble 2apanmuu 006ecnedeHus u 3auumol
npas u c60000 yenoseKa u sparcOanuna (Ha npumepe nPpas KOPEeHHbIX MALOYUCTEHHbIX HAPOOO8 U UHbIX
HAyUOHAIbHBIX MEHbUUHCME 6 JlanbHesocmounom gedepanvhom okpyee). CoBpemeHHoe mpaso, 2019,
Ne 3, cc. 19-26.

8 CrpebkoBa, H.B. O nexomopuwix acnekmax sawumol ucKOHHOU cpedbl 0bumanusi, mpaouyuoHHO20
00pasza JHeusHU U MpaouyUOHHO20 NPUPOOONOTL30BAHUSL KOPEHHBIM MALOYUCIeHHbX Hapooos Cesepa
6 Xanmui-Mancutickon aemonomuom oxpyee — FOepe. BectHuk CypryTckoro rocyaapCTBEHHOTO
yHausepcuteta, 2020, Ne 4, cc. 49-60.
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yeM ckpoMHyto no3uiuio (ot 0,6% B Kpachosipckom kpae m0 4% B Kamuarckom
kpac u PecrmyOnmuke Caxa). Takum 00pa3oM, NPeNCTABICHHOCTh KOPEHHBIX
9THOCOB B CTPYKTYpPE PETHOHAIBHBIX COOOLIECTB M MacIuTaObl MOTEHIHATBHON
MPaBO3AIIUTHON PabOThl HENb3s CUUTATh JOCTATOUHBIM (DAKTOPOM YUPEKICHHS
9TOTO MPABO3AIUTHOTO HHCTUTYTA B cyObekTax P®D. [IpnunHbl €ro BOZHUKHOBEHHS
MOXXHO IOHSATH TOJBKO B KOHTEKCTE TpaHC(OPMAIMKA POCCHHCKOro Qenepanuima,
MPOM3OLIEAIEN B KOHIIE MEPBOro — Hayaje BTOporo aecsatuietusd XXI B.; TOUHO
TaKKe MMPOTHO3 COXPAaHEHHS U Pa3BUTHSI MHCTUTYTa B HAMOONbLICH CTETIEHH CBSI3aH
C HOBOM ApKTHYECKOH nmoiauTukoii Poccnn v KOHCTUTYIMOHHOHN pedopmoit 2021 r.

Nmeromuecst uccieoBaHUS HMHCTUTYTa YIHOJIHOMOYEHHOTO IO TIpaBaMm
KOPEHHBIX MAaJIOYMCIICHHBIX HapoioB B cyObekrax P® moka orpaHn4eHs
(hopMabHBIM PABOBBIM aHATTM30M, CPABHEHHEM COOTBETCTBYIOIINX PETHOHATIBHBIX
3aKOHOB M TPAKTUK MX mnpuMeHeHHs’. CHCTEMHOTO WCCIIEI0BaHUS TPHUYUH
BO3HUKHOBEHHsI 3TOTO YHHKAJbHOI'O IPABOBOIO SIBIEHUS HE MNPEANPUHMMAJIOCH;
IIPOTHO3HI €r0 IaJIbHEHNIIIEro CyIIeCTBOBAaHHSI B KOHTEKCTE 3BOIIOIMH HALIMOHAIIbHBIX
(enepaTBHBIX OTHOLLICHUH HE JAeTaHUCh.

2. I/IHCTI/ITyIIHOHaJILHI)Iﬁ KOHTEKCT 3alIUTHI IPAB KOPEHHBIX MAJTOYHUCJICHHBIX
HapoaoB B Poccun

JelicTByromasi pOCCHICKash KOHCTUTYLIHs SIBISIETCS IEPBOM B HUCTOpUU
POCCHICKOTO KOHCTUTYLHOHAIU3Ma, 3aKperuBIICH 0053aTeNbCTBO TOCYAapCTBa
o0ecreunTh MpaBa KOPCHHBIX MAJIOYUCICHHBIX HAapOJAOB B COOTBETCTBUH C
OOIIENpPU3HAHHBIMA TPUHIMIIAMH W HOPMaMH MEXKIYHApOAHOTO TpaBa H
MeXayHapoJHbIMU foroBopamu Poccuiickoit @eneparu (ct. 69). [Ipu 3ToM nctopus
MMO3UTUBHOTO ITPABOBOTO PETYIUPOBAHUS MOJIOKEHHSI A00pPUTEHOB HACUHUTBHIBACT yXKEe
nBa crojetus'’. CIOKUBUIMACS 32 MHOTHE ACCATHJICTHS MOAXOJ K PELICHHIO ITOM
3aJlaud B KOHTEKCTE rOCyAapCTBEHHOI'O YIPABJICHUs TEPPUTOPUAIBHBIM Pa3BUTHEM
OTpa3wiICs U B KOHCTUTYIIMOHHOM TeKcTe. CTaThsi 0 IpaBax abOpUTeHOB BKIIOYCHA
He Bo Bropyto miaBy Koncrutynuu («[IpaBa u cBOOOIBI YeIIOBEKA U TPAXKIAHUHAY),
a B TpeThlo maBy («DeneparnuBHOE YCTPOMCTBOY»). Bynyun yacTbio dhemepaTHBHBIX
OTHOIICHUH, pOCCHCKOe a0OpUTEHHOE MPAaBO HE MOIVIO HE OTPa3UTh CIEUUPHUKY
poccuiickoro ¢denepanusma. Herunuuno OONBIIOMY KOJMYECTBY CYOBEKTOB
P® coorBeTcTBYeT HETHNUYHO OOJBIIOE KOJIMYECTBO aOOPUIEHHBIX 3THOCOB, a
nmeromuecst Ae(eKTsl KOHCTHTYLIMOHHOW MOJENH pasrpaHHYeHUs] IPEIMETOB
BEJICHUS U IIOJIHOMOYMI B IIOJTHON MEpE OTPa3UIUCh B PASTPAHUYEHUH [OJTHOMOYNI
no o0eCHeYeHNI0 M 3allUTe NpaB JWL, NPHHAMISKAIMUX K YHCITY KOPEHHBIX
MaJIO4YHCICHHBIX HApOJOB.

0 Konecuukora, O.B. (2019) MHCTUTYT yNOJTHOMOUYCHHOTO MO MpaBaM KOPCHHBIX MAaJOYHCICHHBIX
HapomoB B cyObektax Poccuiickoii ®Demepanu: OCHOBHBIE HANpaBieHHs COBEPLICHCTBOBAHUS,
AXTyainbHble IPOOIEMBI poccuiickoro mpasa, 9, 63 — 70.

10 KpsoxkoB, B.A. Kopenuvie manouucnenuvie napoowt Ceeepa 6 poccuiickom npage. Mocksa, 13n-Bo
«Hopmax. 560c.
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B cootBerctBun ¢ m. «B» crarbu 71 Koncrutyumm P® «perymupopanue
M 3allMTa NpaB HAIMOHAJIBHBIX MEHBIIUHCTBY, B TOM 4YHUCIIE U a0OPUTCHHBIX
COOOIIECTB,— BOMPOC HUCKIIFOYUTEIBHOTO (eliepalibHOro BeeHus. Ho «3amuTa npas
HaI[MOHAJIBHBIX MEHBIITUHCTBY (1. «0O» 4acTu 1 ctarbu 72)— yKe MpeIMET COBMECTHOTO
BeJicHUs. TpeOoBaHMS 3aKOHOMATEILHOW IOPUIWYECKON TEXHUKH B JTOM Clydae
He coOiozieHbl. B camom jene, ¢ Touku 3peHus yactu 1 crarbu 76 KoHcTUTyImMu
P® Bompochl 3amuTh MpaB HAIMOHATBHBIX MEHBIIUHCTB MOTYT PETyIHUPOBATHCS
HCKITIOUUTENIBHO (De/iepaibHBIMU 3aKOHAMH, a C TOYKH 3PCHHS 4acTH 2 TOH *Ke
CTaTbU OHU MOTYT PEryJIMpOBaThcs Kak (pe/iepaabHbIMU 3aKOHAMHU, TaK U 3aKOHAMU
cyosektoB Denepanuu. bonee Toro, mo mpemMeram coBMmecTHoro ¢ dexeparueit
BejeHUs CcyObekThl Dejepanuy MMEIOT TNPAaBO Ha OIEpeXkarollee IPaBOBOEC
peryaupoBaHKe, OHU BIIPaBe MPUSITh CBOU 3aKOH B OTCYTCTBHUE (penepaibHOro. Ito u
CTaJIO MPAaBOBBIM OCHOBAHUEM YUPEKICHHUS UHCTUTYTA 3alIUTHUKA MPAB KOPECHHBIX
MaJIOYUCIICHHBIX HApOJIOB B PErMOHAX B OTCYTCTBHE aHAJOTMUYHOTO (hefepasbHOTO
uHcTUTyTa. CaM (haKT KOJUTM3MHM KOHCTUTYIMOHHBIX HOPM (DaKTUYECKH O3HAYaeT,
YTO peajibHasl «IeMapKallysh 3aKOHOJIATEIbHBIX MMOJIHOMOUUH MKy (eepaibHbIM
MapjJaMeHTOM U MapiiaMeHTaMu CyObekToB dDeniepaliii B 3TOM BOIIPOCE MIPOBOIUTCSI
0 yCMOTpeHHUI0 (eAepanbHOr0 3aKoHOAaTelNsd. JIWIib OT4acTH HPOTHBOPEYHE
OBUIO pPa3pelieHO B TOJKOBaHMHM A3TUX mojoxeHuid KonctutynmonHeiM CymoM
P® B 1996 romy: Cyn mocuwTan, 4YTO OCHOBHble TapaHTHUH 3alllUThl TpaB
yCTaHaBIUBaeT ()eiepalIbHBIN 3aKOH, & QONOIHUMENbHbIE MOTYT OBITh OIPE/IEIICHBI
pETHOHANBHBIM 3aKOHOAATENLCTBOM! . HO 9TO CUMTATh OCHOBHO TapaHTHEH, a ITo
— JIOTIOTHUATEILHOM?

Hampumep, nocratouno monro monoxeHus: yactu 1 crateu 77 Koncruryum
TOJIKOBAJIMCh M MPUMEHSIUCH (helepalbHbIM 3aKOHOMAATENIEM KaK HCKIIOYAIOIIUe
pamodHOE PeiepabHOC PETYIIUPOBAHUE KAKUX -TUO0 UHBIX, KPOMEPEICTABUTEIIbHBIX
1 MCTIOJHHUTENbHBIX, OPTaHOB TOCYJapCTBEHHON BIACTH CyOBbeKTOB P®D. Yupexnas
JOJKHOCTh YIOJTHOMOYEHHOTO IO TpaBaM KOPEHHBIX MaJOYHCICHHBIX HapOJOB B
Kpacnosipckom kpae B 2007 roay, KpacHOSpCKUI 3aKOHOAATENb JIEHCTBOBAJ B CBOEM
mpase, rmojarasi, YTo BTOp:KeHus: B komneteHuio Penepansuoro Codpanust PO Her;
YTO Pe4b HICT O OOHOJHUMETIbHOM TIPABO3ANIUTHOM MHCTUTYTE. YKa3 [Ipe3uneHta
P® or 4 nekabps 2009 rogaNe 1381 «O THUIIOBBIX TOCYIaPCTBEHHBIX JOJDKHOCTSAX
cyobektoB Poccuiickoit ®epeparnuu» TOATBEPAMI, YTO Takas JOJDKHOCTh
MOXKET YTBEPKIAThCS M0 YCMOTpeHHIo cyobekra PD. Onmnako yxe B 2015 roay B
OdenepanbHoM 3akoHe «OO0 OONUX MPUHIMIIAX OPraHHU3AIMUA 3aKOHOJATEIBHBIX
(IpencTaBUTENbHBIX) U HUCHOJHUTEIBHBIX OPraHoOB TOCYIApCTBEHHOW BIACTH
cyonrekToB Poccuiickoit denepanum» nosBuiach HoBas miasa 1.1, perymaupyromias

" 110 oeny o npogepke KOHCIMUMYYUOHHOCHU PAOA HOPMAMUBHBIX AKMog 20poda Mockewl u Mockosckoil
obnacmu, Cmagpononsckozo kpas, Boponesicckoii obnacmu u 2opoda Boponesica, peenamenmupyrowjux
NOpAOOK pecucmpayuu epaxicoat, npudbLIBAOWUX Ha NOCMOAHHOE JCUMETLCMEO 8 HA3BANHBIE PECUOHDL:
nocmarogienue Koncmumyyuonnozo Cyoa P® om 04.04.1996 2. Ne 9-11. CobpaHue 3aKOHOIATEIbCTBA
P®D, 1996, Ne 16, ct. 1909.
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oO0IIMe MPUHIUITBI OPraHU3alMK PETMOHANBHBIX OMOyACcMeHOB, a B 2020 romy Obu1
MPUHSAT HOBBIN (penepanbHblil 3akoH «O0 YIOJTHOMOUSHHBIX IO MpaBaM YellOBEKa B
cyonekrax Poccuiickoit Deneparmm» 2,

OCHOBHOH 3aKOHOJATEIBHOW HOBEJIOW CTaja BO3MOXKHOCTH BBIOOpa MEXKIY
JBYMsI pETMOHAIBHBIMHU MOJIEIISIMH JIOTIOJIHUTEIBHO 3aIUTHI IPAB JIUII, OTHOCSIIHXCS
K 4Hciay aOOpHUreHHBIX STHOCOB: 1) yupekIeHHEe CIEeHHalbHOrO0 3allMTHHKA WX
npas (HO MpH 3TOM (PYyHKIMU KOOPAMHAIMH BCEX CIEUUAIBHBIX YIIOMHOMOYEHHBIX
BO3JIOKEHBI Ha «OOILIEro» YIMOJHOMOYEHHOTO 10 TpaBaM 4YelloBeKa B CYOBEKTe
Odenepannn); 2) BOIIOKEHUE MTOJIHOMOUMH CICIIMATBLHOTO 3alIUTHUKA HA «OOIIEro»
oMOy/cMeHa. A Ha3HaueHHe MOCIeTHEro TpeOyeT MpeIBapUTENLHOTO COTIIACOBAHHMS
KaHAUAATyphl ¢ YIIOJTHOMOYEHHBIM I10 MpaBaM yesoBeka B Poccuiickoil @enepanun
(. 4 ct. 5 ®enepanbHoro 3akona ot 18 mapra 2020 r. Ne 48-D3). Takum ob6pazom,
WHCTUTYT 3allMTHUKAa TMpaB abopureHoB B cyOwbekTe Demepauun ocraercs
JOTIOJTHUTENFHOM rapaHTHel UX MpaB, OHAKO CBOOOJa YCMOTPEHHUS PErHOHAIBHOTO
3aKOHO/IATEeNIs B ONPENIETICHUH €T0 IPaBOBOIO CTaTyca YKe HECKOJIbKO orpaHuieHa. B
TAaKOM MHCTUTYIIHOHAJIBLHOM KOHTEKCTE KOJIMYeCTBO cyObekToB PD, yupexkmarommx
JOJDKHOCTh YHOJIHOMOYEHHOTO TI0 MpaBaM KOPEHHBIX MallOYHCICHHBIX HapOJ0B
B KauecTBE CIEUMAIBLHOTO MPAaBO3AIIMTHOTO HWHCTUTYyTa, HE OyAeT 3aMeTHO
YBEIMUUBATHCS (WK HE OyZeT YBETUUMUBATHCS COBCEM).

3. KpacHosipckmii keiic: (pakTopsl ycnexa «IMUJIOTHOH MOJeJH» 3allIMTHAKA
npas a0OpUTeHOB

WHCTUTYT YIOTHOMOUYEHHOTO 0 TIpaBaM KOPEHHBIX MAJIOYMCIICHHBIX HAPOJOB
B KpacHosipckoM Kpae BO3HMK B pe3yJbrare mporecca 00pa3oBaHUS HOBOTO
cyobekra Poccuiickoit ®enepanym myteM oObeIWHEHUS TpeX CyObekToB PD B
omun. C 1 suBaps 2007 rona ciioxxHOycTpoeHHbI KpacHosipckuii kpait (B cocraBe
KOTOPOT0 OBLIIO 2 aBTOHOMHBIX OKpyTra — cyobekTa deneparnun) ObU1 Ipeodpa3oBaH B
«mpoctoity kpaid. Taiimbipckuii (lonrano-Henerkuit) 1 DBeHKUHCKHUI aBTOHOMHEIE
OKpyra B TIpOIIECCE 3TOr0 MPeoOpa3oBaHUs YTpaTWiIM CTartyc cyObekToB PO,
CTaB MYHHUIMIAJIbHBIMUA pailoHaMH. YTpaTa KOPEHHBIMH COOOIIECTBaMHU CBOCH
rOCyIapCTBEHHOCTH B ()OPME TUTYJIBHBIX TOCYJapCTBEHHBIX 00pa3oBaHUl —CyObEKTOB
PO Obina xoMIieHCHpOBaHA yUpeXkKIEHHEM HOBBIX MHCTHUTYTOB IPEIICTABHTEIHLCTBA
Ha YpOBHE OPTaHOB IrOCYIapCTBEHHOW BIACTH BHOBb CO3/IaHHOTO Kpasi. Bo-nepBbIx,
OBUIO TIPEIYCMOTPEHO (UKCHpPOBaHHOE (M3 4 JICMyTaToB) MPEACTaBUTEILCTBO
HaCeJICHHUs OBIBIIUX aBTOHOMHBIX OKPYTOB B COCTaBe 3akoHojareapbHoro CoOpaHust
Kpacnosipckoro kpas. Bo-BTOpbIX, Y4pekIeHa JOIDKHOCTH YIOJTHOMOYEHHOTO
[0 MpaBaM KOPEHHBIX MaJOYMCIICHHBIX HapoaoB (BIepBbie B Poccum u B Mupe).
Poccuiickoe wu3bmparenpHOE TNpaBO HCKIIOYAET OTPaHMYCHUE HW30HMpaTeNbHBIX

12 06 VHOIHOMOYEHHbIX N0 Npasam yenoseka 6 cyovekmax Poccutickou @edepayuu: Dedepanvhbiil
saxor om 18 mapma 2020 2. Ne 48-®3. Cobpanue 3akoHonarenbcTBa Poccuiickoit @enepanun, 2020,
Ne 12, ct. 1640.
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[paB O MPHU3HAKY STHHYECKON MPUHAIUICKHOCTH, TIOATOMY (HOPMHPOBAHHE KBOTHI
MpeJCTaBUTENel B PErHOHAJbHOM MapiaMeHTe TOJIKO W3 4Hucia abOpUIeHOB U
IIOCPEICTBOM T'OJIOCOBAHUS TOJBKO UX OJHMX HEBO3MOXKHO. B aTOM CBA3M co3/aHue
CHEIMATU3UPOBAHHOTO  YIOJHOMOYEHHOTO H3HAuajbHO paccMaTpuBajoch U
KOPEHHBIM COOOIIECTBOM, W OpraHaMH TOCYIAapCTBEHHOW BIACTH Kpasl B KauecTBE
[JIABHOIM KOMIIEHCUPYIOILLEH I'apaHTUH.

U >1tn oxxunanus ObuTy onpaBaanbl. HoBbIN ycTaBHBIN 3aKOH Kpas OT 16 HioHS
2016 r. Ne 10-4679 «O06 YnoinHOMOYEHHOM TIO TpaBaM dejoBeka B KpacHospckom
Kpae» WM3MEHW], Bcied 3a (¢enepanbHbIM 3aKOHOAATEILCTBOM, IPAaBOBOE
MOJIOKEHHE «OOIIEro» pPErHoHaJbHOTO OMOYACMEHa, HO COXPaHWI HaWJAEHHYIO
B 2007 romy ropuauyeckyr (HopMy «CIenUaIbHOTO» OMOYJICMEHA KOPEHHBIX
9THOCOB Kak ontuMaibHyto. CornacHo ycTaHoBieHHOMY ¢ 2007 roma mOpsiIKy,
YIOTHOMOYEHHOTO IO IpaBaM KOPEHHBIX MAaJIOYMCIIEHHBIX HAapOJOB Ha3HayaeT
YromHOMOYEHHbIN Mo mpaBaM denoBeka B KpacHospckoM Kpae, NMpH yCIOBHH
MPEABAPUTENBLHOTO COIIACOBAHUSl KaHAWAATYpbl 3akoHopaTenbHbIM CoOpaHueM
Kpast (a5 uero Tpedyercsi 6osee MOJOBUHBI TOJI0COB N30PaHHBIX MApIaMEHTAPHEB).
@DyHKIMA HMHCTUTyTa OTpakeHa B ONpEAENCHHM YCTaBHOIO 3aKOHA: OH CO3/aH
Uil o0ecrieueHHsl «JOTOJHUTENBHBIX TapaHTHH TOCYJapCTBEHHOW 3alllUThl MpaB
MU 3aKOHHBIX MHTEPECOB KOPEHHBIX MAaJIOYUCIIEHHBIX HApOOB, IMPOKHUBAIOIINX
Ha TEPPUTOPUH Kpas, UX COOJIOJCHUS] OpraHaMu ToCylIapCTBEHHOH BIacTH Kpas,
OpraHaMM MECTHOTO CaMOYNpaBICHHUS U JOMKHOCTHBIMU JIMIIAMH, a TaKxke
JUIsSL OCYIIECTBJICHUSI Tako 3amuTb» (M. 2 c1.21); coxpaHeHbl W TpeOOBaHUS K
KaHJUJaTaM Ha 3Ty TOCYIapCTBEHHYIO JIOJKHOCTB: HPETEH/I0BaTh HAa HEE MOXKET
«rpaxnanuH Poccuiickoii @eneparuu He Mosoxe 30 JieT, 061a1aromuii 0e3ynpedHon
peryTanueii, UMeoLii BhIcIIee 00pa3oBaHUE W ONBIT pabOThI MO OOECTICUEHHIO
COLIMAJIbHO-3KOHOMUYECKHUX, STHUYECKUX M HHBIX IpaB ATON KaTeropuH Tpak[aH,
a TaKKe UMEIOUIMK OMBIT PabOThl B MECTaX KOMITAKTHOTO TPOKMBaHMS KOPEHHBIX
MAJIOYHCICHHBIX HApoaoB» (1. 6 ¢T. 21)13. Orpanndenus mo cpokam usbpanus (He
Oosiee ByX MSTWUIIETHHX CPOKOB) OTCUMTHIBACTCS C MOMEHTA BCTYIUICHHS B CHILY
HAa3BaHHOI'O YCTaBHOTO 3aKOHA.

C 2008 roga u mo ceil AeHb YMOJTHOMOUYEHHBIM II0 3aIIUTE MpaB KOPEHHBIX
MaJIOYHCIICHHBIX HapOI0BB Kkpae siBisieTcst Cemén [lanpunH, UMEroIIuii ObIT paboThI
nenyrtara B coctaBe BepxoBHoro Cosera CCCP, nemyrtara lymbl Taiimbipckoro
(Jonrano-Henenkoro) aBTOHOMHOT0 OKpyTa 1 Bulle-ryoepHaropa 3toro okpyra. C.41.
[TansunH — 01MH U3 OpraHU3aTopOB ACCOIMAIIMH KOPEHHBIX MaJIOYHCICHHBIX HAPO/I0B
Cesepa, Cubupu u [lansaero Bocroka P® u anamornunoit Accormainuu Talimbipa.
[TomMuMoO €XETrogHBIX CIENUATBHBIX MOKIAA0B 3akoHomarensHoMy CoOpaHuUio 1o
COOJIIONEHNIO TIPaB KOPEHHBIX MaJIOYMCICHHBIX HAapoJlOB Ha TEPPUTOPUHU Kpasd,

1306 Vnonnomouennom no npasam wenosexa 6 Kpacnospcrom kpae: Yemasnwiii saxon Kpacnosperoeo
kpas om 16 uons 2016 2. Ne 10-4679 (c usmenenuamu u oononnenusmu). Ham KpacHospckuil kpaif,
2016, 6 uromns, Ne 48.
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C.5l. TlanpumH B3aMMOJCHCTBYET C OOLICCTBEHHBIMH OpPTraHU3AIMSIMHU KOPEHHBIX
Hapo/loB, a Takke C TMajaroll KOpPEeHHbIX MaJjlouMciIeHHbIX HapoaoB Ceepa
I'paxxnanckoii accam6Oiien KpacHOsIpCKOTo Kpast; OH y4acTBYeT KaK YIOJTHOMOYCHHBIH
MpeACTaBUTENb B CyIEOHBIX Mpoleccax M TNPH PAacCMOTPEHHU OOpameHud K
YromHOMOYEHHOMY IO NpaBaMm dYenoBeka B KpacHospckoM Kpae, eciu pedb HIEeT
3alIdTe ¥ BOCCTAHOBICHHH IpaB a0OpHUreHoB. TakuM oOpa3om, (akTtopom ycrexa
CTaJll YHUKaJbHbIE JINYHbIE KOMIIETCHIIMH YIIOJTHOMOYEHHOTO T10 TTPaBaM KOPEHHBIX
MaJIOYMCIICHHBIX HApOAOB B Kpae, JNOIMOJIHEHHBIE YIAYHBIM HHCTHTYHHOHATBHBIM
pelieHuem.

VYupexxaeHue rocyJapCTBEHHON JOJDKHOCTH YIIOJIHOMOYEHHOIO IO 3alluTe
[paB KOPEHHBIX MaJIOYMCICHHBIX HaponoB B KamuarckoM Kpae MpPOHCXOIHIIO
B aHAJOrMYHBIX 0OcTOsITeNbCTBAaX. Kamuarckuit kpaid BozHuK ¢ 1 wmroms 2007
roja, Takxke B pesyabrate oObeauHeHuss Kamuarckod oOmactu u Kopsikckoro
ABTOHOMHOTO OKpyra. Kopsikckuii aBTOHOMHBIN OKpYT U3 cyObekTa Denepanun Obu1
npeoOpa3oBaH B aIMUHHCTPATHBHYIO €IMHHILY C 0COObIM crarycoMm. DenepanbHblii
KOHCTHTYLIMOHHBIA 3aKOH, PEryIHpYIOIMHUN 3TO Tpeodpa3zoBaHUE, TPEILyCMOTpEd,
yto u3 50 nenyraroB 3akoHomaresnbHOro CoOpanuss Kamuarckoro kpasi JecsTh
Oy/yT MPeaCTaBISITh XKUTENeH 3TOH TeppuTopuanbHoi ennHunb (.1 ¢1.9). OgHako
npuHATHIN B 2008 romgy Yeras kpas yxke He conepikai 3Toil HopMbl. KpaeBoit 3akoH
00 YIOTHOMOYEHHOM IO TpaBaM KOPEHHBIX MaJOYUCICHHBIX HApOAOB 3aKPEInI
napIaMeHTCKyI0 MOJeNTb POPMUPOBaHUS OMOyICMEHa, TPEIOCTaBHB MIPABO BHECCHHUS
Kanaugaryp B 3akoHonarensHoe CoOpanue kpas ['yOepHaTopy Kpas, AemyTaTCKHM
00beIMHEHUSIM U AcCONMalUM KOPEHHBIX MaJlouMCIeHHBIX HaponoB Cesepa
Kamuarckoro kpas. C 2017 roma YHOJTHOMOYEHHBIM IO 3aIUTE IpPaB KOPEHHBIX
MaJO4HCIeHHbIX HapooB B Kamuarckom kpae crana Poza Jlonras.

CreneHb BOCTPEOOBAaHHOCTH CIICUAIBHOIO OMOyACMEHa MJisi KOPEHHBIX
HaApOJIOB B 3TUX JBYX CyObekTax Penepanyyn NpuMepHO OAMHAKOBA: 5—6 MUCHbMEHHBIX
oOpalieHui Ha KaKAYIO THICSYY MPOKUBAIOIINX B PETHOHE a0OPUTEHOB B TOJ; MIPH
3TOM Ha MUChMEHHBIE OoOpaiieHus mpuxoauTcs: npuMepHo 20% Bcex oOpalieHui.
AHanu3 cofep:KaHHs €XKEeTroAHBIX JOKJIAJOB IO3BOJIAET CKa3aTh, YTO, HapsIy C
MPaBO3AIIUTHON (yHKIHEH, 3alIUTHUKK NPaB a0OPUI'€HOB BBIMOJIHSIOT (PYHKIIHIO
J000MpPOBaHUSI MHTEPECOB KOPEHHBIX COOOIIECTB B CTPYKTypax PEerHOHaJIbHON H
(henepabHOM rOCyIapCTBEHHOM BIIACTH.

4. SIxyTckwuii Kelic: ¢ OMOpPOi HA MeKTYHAPOJAHOE MPABO

B 2021 roxy YnosHOMOYEHHBIM I10 TpaBaM KOPEHHBIX MaJIOUMCICHHBIX HAPOI0B
B PecniyOnmke Caxa (SIkytus) BHOBBH ctan Koncrantun PoOOek; oH 3aHMMan 3Ty
IoKHOCTH ¢ 2014 1o 2019 roa. M3navyansHo B PecnyOnuke ObuIa MPUHSTA MOJEIb
«HCTIOJHUTEIBHOTO» OMOyJCMeHa 10 JejlaM KOPEHHBIX HapoJOB: Ha3HaueHHE
Ha JIOJDKHOCTH OCYILIECTBISIETCSl ykazoM rmiaBbl PecryOnuku. TpeOyeTcs TOnbkoO
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npeasapurenbHoe cornacue Ui TymsH (OOJBIIMHCTBOM OT YCTAHOBJIEHHOTO YHCIIa
JIeTyTaToOB) U y4eT MHEHHUs OOILECTBEHHBIX OPraHU3aliii MaJOYHCICHHBIX HApO0B
(m. 2 ct. 4 pecryonukanckoro 3akoHa «O0 YIMOJIHOMOYEHHOM I10 TIpaBaM KOPEHHBIX
MasiouncieHHbIX HaponoB Cesepa B PecniyOnuke Caxa (SIkytus)»)™.

Pecniybnuka — OeccnopHbIi JTUAEp Kak MO KOJMYECTBY 3aKOHOB B cdepe
a0OPUTeHHOTO TIPaBa, TaK U Mo 3P (HEKTUBHOCTH UX MPUMEHEHUS. DTO €IMHCTBEHHBIN
cyobekT PD, B KOTOpOM yiKe Ha MPOTSHKEHUU ACCATH JIET MTPOBOANUTCS 00s13aTeIbHAs
ITHOJIOIMYECKas IKCIIePTH3a, IPeocTaBiIsieMas B KaueCTBE T0CyJapCTBEHHON YCIyTH
BO BCEX CITyyasx, KOrja HaMmeuaeMast X03s1iICTBeHHas U HHas JIesITeIbHOCTh 3aTparuBaeT
TEPPUTOPUM TPAJULMOHHOTO TMPOKUBAHUS M TPAAULMOHHON XO3AMCTBEHHOM
JESATeIILHOCTH KOPEHHBIX Jkureiei PecmyOnuku. HecoOmomenue 3akoHa 00
STHOJIOTMYECKOH OKCHEepPTH3e BIIEUET HAJIOKEHHE CaHKIUH, MpeaycMOTPEeHHBIX
pETMOHANBHBIM AJIMUHUCTPATUBHBIM 3aKOHONATENbCTBOM. BepositHo, PecmyOnuka
Caxa craHer mnepBbIM cyObekToM P®, B KoTopoM OynmeT Koau(UIUPOBAHO
3aKOHO/IATENIbCTBO O MpaBax KOPEHHBIX MaJIOYUCIIEHHBIX Hapo10B CeBepa. B cocTase
ee rapjaMeHTa UMeeTCs KOMHUTET 110 BOIIPOCaM KOPEHHBIX MaJIOUHCIIEHHBIX HAPOJ0B
Cesepa u nenaM ApKTHKH, a B CICTEME OpraHOB MCIIOJHUTEIBLHON BIACTH CO3JaHO
MuHHCTEPCTBO 1O Pa3BUTHIO ApPKTUKM M jaenam HaponaoB Cesepa. Kpome Toro,
copmupoBana AccamOies ey TaToB — [IPeACTaBUTENCH KOPEHHBIX MaJIOUMCIICHHBIX
HaponoB Cesepa npu locymapcrBenHom CoOpanuu (Ui Tyman). Ho, moxanyii,
camas IpHUMeyaTelbHass OCOOCHHOCTh PErHMOHAJbHOTO B3INIsAa Ha MPOOIEMBI
KOPEHHBIX A3THOCOB 3aKJIOYAETCs B JIETAJIN3ALMU MOHITHSA «KOPEHHBIE HApOJbD) B
TOM €ro MOHHMaHUM, KOTOPOE XapaKTepHO s MeXTyHapoaHoro mpasa. K uuciy
KOPEHHBIX HApOJOB B ATOH pecnyOJMKe OTHECEHBI SIKYThbl, YACICHHOCTh KOTOPBIX
MOYTH B JECITH pa3 MPEBBIIIACT YCTAHOBJICHHBIN (eepantbHbIM 3aKOHOM Ipezed,
a TaKke HEKOTOpbIe MHBIC STHUYECCKHE T'PYIIIbI, HE BKIIOUCHHBIC B (elepaitbHbIi
nepeueHb (HampUMep, PYCCKOe CTapOKHUIIBUEcKoe HaceleHue). Takum oOpaszom,
B oToii PecnyOnuke YMOTHOMOUEHHBIM MO MpaBaM KOPEHHBIX MallOYHMCIICHHBIX
Hapo/IOB — TOJIBKO OMH JIEMEHT B CHCTEME JIOTIOIHUTENbHBIX FapaHTHH KX TpaB.
CTpyKTyphl, IpU3BaHHbIE 00ECTIEUNBATh TaKUE rapaHTHUH, cHOPMHPOBAHBI BO BCEX
BETBSIX TOCYJapCTBeHHOU BiacTu PecryOmuku. DQQeKkT cUucTeMHOCTH OCHOBaH Ha
KOHCOJIUAUPOBAHHOM BOJIE PETHOHAIBHOU IIOJIUTHYECKOM AINUTHI, KOTOPasi BBICTYIIAET
OIHAM U3 CaMbIX BIHSTEIbHBIX JIOOOMCTOB HHTEPECOB KOPEHHBIX coo0mecTB Poccun
Ha QeaepalbHOM YPOBHE TOCYapCTBEHHOHN BIACTH.

5. OmoOyncMeH n 3amuTHUK? OMOyicMeH 1 apOUTP B MyOJMYHBIX criopax?

Tunonorus YHOOJIHOMOYCHHBIX I10 ITpaBaM KOPEHHLIX MAJIOYHCIICHHBIX HAPpOA0B
B cyObekTax P®D, chopMyrnpoBaHHAsS O KPUTEPHUIO TIO sAAKa UX (POPpMUPOBaAHUA
2

14 06 Vnoanomouennom no npasam KOpeHHvIX Manoyuciennvix Hapooos Cesepa 6 Pecnyonuxe Caxa
(Axymus): 3axon Pecnyonuxu Caxa (Axymus) om 24 uwons 2013 2. 1220-3 N 1327-1V. Slkytckue
BemomocTH, 2013, 13 urois, Ne 46.
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(3aKoHO/ATENbHASL, UCTIOMTHUTEIbHAS U CMELIaHHAsl MOJICIIH)', OYEBUIHO, COXPAHSIET
cBOM cMbica. OIHAKO BOMPOC O TOM, KakOd TOCYJapCTBEHHBIH OpraH cyObekTa
@denepalnu JTOMHKEH MMETh IOJHOMOYME Ha3HA4aTh 3alllMTHUKA MPaB KOPEHHBIX
MaJIO4YHCIICHHBIX HApOJIOB, TEIIEPh SIBIIAETCSA BTOPHIM. IIepBhlif Bonmpoc — yupexaaTh
JIM OTY AOJIKHOCTb, €CJIN €CTh BO3MOKHOCTH BO3JIOKUTH COOTBETCTBYIOIINE (QYHKIHH
Ha «o01ero» omOyacmeHa B cyobexte PO?

®dopmyna, KoTopasi CeroiHsi BKJIOYeHa B (efepabHbIA 3aKOH, TaKKe
OCHOBBIBaeTcs Ha permoHaibHoM omnbiTe. C Hawanma Broporo necatuwierus XXI B.
B HEKOTOpBIX cyObekTax PD oOcyxmancst Bompoc 1eneco00pa3HOCTH yUpeKICHHS
TOCYIapCTBEHHON JIOMKHOCTH YIIOJTHOMOYEHHOIO M0 3allMTe IpaB KOPEHHBIX
MaJIOYUCICHHBIX HaponoB. B Xautei-MaHcuiickoM aBTOHOMHOM Okpyre — lOrpe
ObUIO HaWJEHO KOMIIPOMHCCHOE pelleHHe. BMecTo yupexaeHus eme OIHOTO
CIIEIMATM3UPOBAHHOTO YIIOIHOMOYEHHOr0'¢, ero (yHKIMKM ObLIM BO3JIOKEHBI Ha
VYHONHOMOYEHHOTO IO TIpaBaM uesnoBeka B 3ToM cyObekre Denepammu. B 2014
roxy omOyacMen FOrpsr A.JI. CuaopoB BriepBbie BBICTYIHII ¢ A0KnanoM «Co3naHue
YCJIOBUM U1 BEIEHUS TPAJULUMOHHON XO3IMCTBEHHOM NEITENbHOCTH THUTYJIbHBIX
Hapo/I0B MIOCPEICTBOM HOPMOTBOPUECKOH JIEATENILHOCTH OPraHOB FOCY/1apCTBEHHOM
BJIACTH XaHThI-MaHCHIICKOTO aBTOHOMHOTO Okpyra — FOrpe». Ilozke oH cran
nenyrtaroMm [ocymnapcrBennoit ymer @enepansHoro Cobpanus ot FOrpsl (koMuTeT
o QeiepaTHBHOMY YCTPOWCTBY M BOIIPOCAM MECTHOTO caMmoyTpasiieHus). B urore
«IOTOPCKasi MOJIENb) CTasla OOIIMM BapUaHTOM PELICHHsI TPOOIeMbl CIeHUATN3AIH
YIIOTHOMOYEHHBIX 110 TpaBaM dYeloBeka B cyObekrax P®: ¢ynkumm mrodoro
CTHELUAIN3UPOBAHHOTO YIIOJIHOMOYEHHOTO MOTYT OBITh BO3JIOKEHBI HA «OOIIETO,
YTO YPE3BBIYAWHO aKTyalbHO B YCJIOBHSX XPOHHMYECKOro aeduuura OIOIKETOB
MOJIABJISFOILETO OOJIBIIMHCTBA CyOheKTOB PD.

Ho ocHoBanusi At pEermoHaJbHOTO MHOTOOOpasusi OCTAIOTCS, MOCKOJBbKY
«(pyHKUMOHANBHBIA CTaHIApT», ONpeNeNeHHbIH QeaepalbHbIM  3aKOHOAATEIeM
JUIsl YIIOTHOMOYEHHOTO IO MpaBaM 4YesioBeka B cyobekre PD B 2020 romy, Bcé xe
MOXET OBbITh JAOIOJHEH B LENAX pEeIleHHs 3aJa4 CIEeIHalbHON MPaBOBOM 3allUTHI.
U, xoHeuHO, 00beM MyONMYHBIX MPaB CIEHATH3UPOBAHHOTO YIIOJTHOMOYEHHOTO
MOXeT OBbITh MHBIM. TakuMm o00pa3oM, MPaKTHUECKUH HMHTEPEC TUIIOIOTHU3ALNH
CMeIIaeTcsi OT KpUTEpHs NOopsiika GOpMUPOBaHUS TOKHOCTH K KDUTEPHIO MOPSIIKA
ee QyHKIIMOHUPOBaHHMS, 00bEMA IMyOINYHBIX TIPAB U TIOJIHOMOYHH (€CITU TTOJIHOMOYHS
C TOYKH 3PEHHsI PErHOHAJIBHOTO 3aKoHojaaTelsl ecThb). DenepanbHblii 3akoH «O0
YIIOTHOMOYEHHBIX MO TpaBaM 4YenoBeka B cyObektax Poccuiickoit denepaunu»
n30eraeT CiIOBa «IIOJHOMOYKE» B OTHOLICHWH OMOyincMmeHa. B cooTBercTBUH ¢
HpUHATOU B Poccuu npaBoBOM JOKTPHUHOM, 3TO HE OPraH rOCyNapCTBEHHOMN BJIACTU

15 Oununnosa, H.A. 3awumnux npas kopennvix napooos 6 pecuonax Poccuu: cmanognenue uHCmumyma.
Hayunblii exxeronunk MuctutyTa dunocodun u npasa Ypansckoro otieneHus Poccuiickoit akagemun
Hayk, 2016, Ne 4, cc. 105-120.

1677 TaKuX YHOJIHOMOYEHHBIX B cyObekTax P®, mo olmemy mpaBuiy, 1Ba: IO IIpaBaM JAeTeH U 1O
3alIUTE MPaB MpeANpPUHUMATENEH.
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(OH He OTHOCHUTCS HM K OJHOM M3 TpeX ee BeTBEH, MepeuuclIeHHBIX B crarhe 10
Koncturyuun P®), crenoBarenbHO, HE MOXET HMETh JCHU3UBHBIX BIACTHBIX
nojaHoMouui. OTHaKo, HApsAy ¢ MyOIMYHBIME IpaBaMH, peepalibHbIN 3aKOHOIaTeNb
HaJIeNsieT PEerHOHANIBLHOTO OMOyJACMEHa W IyONUYHOW OO0S3aHHOCTBIO €XKETOIHO
MPEAOCTABISATh JOKJIAZ O CBOCH NEATEILHOCTH PErvOHAIbHOMY TMapliaMEeHTy H
HHBIM TOCYJIaPCTBEHHBIM OpraHaM, B TOM uucliie u ¢enepaibHbiM (cT.16 3akoHa).
3HAuUT, KAK MUHHUMYM OJJHUM TIOJIHOMOYHMEM DPErHOHAaJbHBIH OMOYIACMEH HaleleH.
ConnacHo (eziepaibHOMY 3aKOHY, CUCTeMa IMyOJIMYHBIX MPaB YIOJIHOMOYEHHOTO
BKJIIOUaeT B cedsi: 1) mpaBo MpUHMMATh MEpPHI MO 3aIUTE ¥ BOCCTAHOBJICHUIO MPaB
1 cBOOOJ YeNoBeKa U rpaxk/JlaHuHa (OCHOBHOE MPaBo); 2) MpaBo MPaBOTBOPUECKOTO
npeyiokeHust (He MHUIMatuBbl!); 3) mpaBo ywyacTHs B MEXIYHAapOJAHOM
COTPYAHHYECTBE B I'yMaHUTapHOU cdepe; 4) MpaBo MPaBOBOTO MPOCBEILEHHS; 5)
[PaBO MHUIMHPOBATh Ty WJIKM UHYIO (OpMYy OOIECTBEHHOrO KOHTpoJs. OCHOBHOE
MyOIMYHOE MPaBO KOHKPETUZUPYETCS B CUCTEME ITyOTMYHBIX IIPAB YIIOJIHOMOYEHHOT O,
peanu3yemMbIX UM, BO-TIEPBBIX, B X0Je paccMoTpeHus ooparenus (ct. 10 3akona) u,
BO-BTOPBIX, 110 pe3ynbTaraM paccMoTpenus oopaiuenus (ct. 11 3akona). Hanpumep,
[0 pe3ysibTaTaM pacCMOTPEHUs] OOpallleHHsT pETUOHAIBHBIH OMOyICMEH MOXKeT: 1)
00paTUTBCS B Cy/ C aIMHUHHUCTPATUBHBIM MCKOBBIM 3asIBICHHEM (MCKOM) B 3aIIUTY
paB ¥ CBOOOJ YeJIOBEKA M TPaKAaHUHA (B TOM YHCIIe HEOTPaHHUEHHOTO KPyTa JIHIL),
HapyLIEHHBIX PEIICHUSAMHU WM JeHcTBUsIMU (Oe3aelicTBHEM) MyOIMYHBIX OPraHOB;
2) 00paTUThCA K 9TUM OpraHaM ¢ peKOMEHJAIMSIMH 110 BOCCTAHOBIICHHIO HAPYIICHHBIX
npas; 3) oOpaTUTbCS B COOTBETCTBYIOIUE KOMIICTCHTHBIE ITyOJWYHBIE OpPTaHbl C
XOJaTaliCTBOM O BO30Y)KACHUHM AMCUHUILTMHAPHOTO NMPOU3BOJCTBA, PACCMOTPEHHH
BOMpoca 00 YTroJOBHOM IpeciieOBaHUH, O BO30OYKICHUHU MPOU3BOJACTBA IO JENy
00 aJIMUHHCTPATHBHOM NPAaBOHAPYIICHUH B OTHOIIEHHH TEX, YbHM JEHCTBUS CTAIH
MPUYMHONW HapyLICHUs] TpaB TpaxaaH; 4) oOpaTUTbCs B OpraHbl MPOKYpaTyphl C
XOJaTaliCTBOM O MPOBEPKE BCTYMUBILETO B 3aKOHHYIO CHITYy IPUTOBOPA Cy/a B LEJsX
€ro BO3MOYKHOTO TIEPeCMOTpa Ha OCHOBAHWH MPEACTaBICHHS IPOKypopa. OueBuaHO,
YTO NPHU HCIOJIB30BAHUU «FOTOPCKOW MOJIENNY JTOTIONTHUTENBHBIX TOCYAapCTBEHHBIX
rapaHTuii mpaB aOOPHUTEHOB, BECh ITOT apceHall BO3MOKHOCTEH NpPUMEHHM IS
BOCCTAHOBJICHUS HIX TIPAB.

Kak yxe roBopuiock, (enepaibHbIi 3aKOH JOMYCKaeT pEerHoHaIbHBIC
Bapuald B ONpENEeJICHMH TepeyHs NyOJIM4yHbIX TpaB oMOyacMeHOB. Tak,
BO3MOJKHO HaJIeJICHHUE MX HE TOJILKO MPAaBOM IPABOTBOPYECKOTO MPEATIOKEHHS, HO
U Kyzna Oojiee 3HaUMMBIM MPABOM 3aKOHOJATEIIbHOW MHUIUATUBBI B PErHOHAIBHOM
3aKOHOJATEILHOM COOpaHWU M HEKOTOPBIMH HMHBIMH TpaBaMH. Takum o0Opaszom,
MPU aHaIM3e PETMOHANBHBIX 3aKOHOB 00 «OOMIMX» WM CIEHHaTU3UPOBaHHBIX
oMOy/ICMEHax HEOOXOIUMO OOpaTUTh BHUMAaHWE Ha BCE BO3MOXKHBIC JIOTIOJHEHHS
nepeyuHsi MyONUYHBIX MpaB (3TO, MOAYEPKHEM, MOTYT ObITh W IyOJNWYHBIE MpaBa,
U TIOJIHOMOYHMSI), @ TaKKe Ha OCOOCHHOCTH peajHM3alud IyOIUYHBIX IpaB M3
«penepanvHoro nepeuns». Harmpumep, B XaHTbI-MaHCHHCKOM aBTOHOMHOM OKpYTe
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— FOrpe B cocrtaBe kopmyca OOLIECTBEHHBIX MMOMOIIHHKOB OMOyJICMEHA HMEEeTCsI
TpyIia TakKuxX, KOTOPLIC MPEACTABIAIOT UMCHHO KOPCHHBIX MaJIOYUCIICHHBIC HAPOAbL
atoro cyorekra Denepannu. M ux nestenbHOCTh A0CTaTOYHO dPdekTrBHa'’.

Hexoropoe mpupaiieHre K MEpedHI0 MyOJMYHBIX MpaB MPEeIyCMOTPEHO B
KpacHosipckoM Kkpae, Tji€ COOTBETCTBYIOIIAs CTaThsi YCTABHOTO 3akoHa (CT.23)
Ha3I)IBaCTC$1((KOMHCTCHHI/IHyHOHHOMO‘IeHHOFOHOHpaBaMKOpeHHBIXMaHO‘lI/ICHCHHBIX
Hapod0B», 4TO NPCAIoJaract HaJIu4uc nosiHoMouui. K moiHoMouusaM B CTpOrom
CMBICJIE JTOTO CJIOBa MOXXHO OTHECTH: 1) TIOJIHOMOYME Y4acTHsl B PacCMOTPEHHH
kKaj00, MOCTYMaIKMX K «00meMy» OMOYJICMEHY OT MpEeICTaBUTEIeH KOPEHHBIX
coo011ecTB Kpast; 3) MOJTHOMOYKE BeJJeHNsI MOHUTOPUHTA BBITIOIHEHHS (pe1epaIbHOTO
M KpaeBOTO 3aKOHOJATENIbCTBA B OTHOIICHUH TaKUX HAPOJIOB HA TEPPUTOPUH Kpas
W aHaIM3 COONIONEHHUS MX MPaB U COLMAIBHBIX FAPAHTUH, YCIOBUI MPOKUBAHUS H
KyJBTYpHO-HAIlMOHAJIBHOTO Pa3BUTHS; 3) BBICTYIUIEHHE 110 IOBEPEHHOCTH B CY/E B
3alUTY IpaB MPeCTaBUTENeH KOPEHHBIX MaJIOYHCICHHBIX Hapo1oB. TakuMm o6pa3zom,
yHOHHOMO‘IeHHI)Iﬁ o mpaBaM KOPCHHBIX 3THOCOB OJHOBPEMCHHO MOXKET GI)ITI) Hnux
MpeACTaBUTEIIEM B CY/E, 3al[UTHUKOM HX MPaB B KOHKPETHOM CyA€OHOM TpoLecce.
Kak pa3 mo 3Toii npuunHe MUCCHS CIIENMANTN3UPOBAHHOTO OMOY/ICMEHA OTpe/esieHa
KpacBbIM 3aKOHOM ﬂBOﬁCTBeHHO: 9TO U «oGecnequHe JOITOJTHUTCIIBbHBIX FapaHTI/Iﬁ
FOCYI[apCTBCHHOI\/'I 3alIUThI IPaB U 3aKOHHBIX UHTECPECOB KOPCHHBIX MAaJIOUMUCICHHBIX
HapOJIOB», U «OCYIIECTBICHUE TAKOW 3aI[UThD.

CootBercTBytOmas cTaThs 3akoHa Kamuarckoro kpasi Ha3zBaHa «llomHOMOYMS
YoaHOMOYEHHOT0Y (CT.§), 0JTHAKO BOCHOBHOM K ITOJITHOMOYHSIM OTHECEHBI Ty OJTUYUHBIC
IpaBa, y)Ke Ha3BaHHbIC B (QenepainbHoM 3akoHe. OOpaiaeT Ha ceOs BHUMaHHE
TOJIBKO MYHKT 5 3TOW CTaThH, B KOTOPOM CHELUAIN3UPOBAHHOMY YIIOJITHOMOUYEHHOMY
npeaocTapiieHbl (DyHKIMH apOuTpa (IOCPEAHMKA) B CHOpaxX MEXKIy OpraHamu
HY6J'[I/ILIHOI\/'I BJIaCTHU U NPCACTABUTCIIAMU KOPCHHBIX MAaJIOYUCIICHHBIX HAPOI0B.

3akononarens PecnyOnmuku Caxa (SIKyTusi) Takke TOBOPUT O MOTHOMOYHSIX
VYIOJIHOMOYEHHOTO T10 mpaBaM KOPCHHBLIX MAJIOYUCJICHHBIX HAapOJ0B CeBepa (rnaBa
3, ct. 6 pecrnyOnukaHckoro 3akoHa). IlepedyeHb MyONWYHBIX MpaB U MOJTHOMOYHH
aHaJIOTHYEH TOMY, YTO 3asBJCH B 3aKOHOAaTeNnbcTBe Kamuarckoro kpasi, HO 1.7
cTathy 6 Ha YIIOJIHOMOYEHHOTO JONOIHUTEIHHO BO3JIOKEHA IyONnYHast 00s13aHHOCTh
CKCIogHO I/IH(bOpMI/IpOBaTI) HAaCcCJICHUEC B MECTaX KOMIIAKTHOI'O IIPOKHUBaHUSA
MaJIOYHMCJIICHHBIX HAPOAOB IO BOIIPOCAaM, OTHOCAIIMUMCS K cti)epe €ro JeATCJIbHOCTH.
MOKHO CUUTATh 9TO BAPHAHTOM LIEIEBOTO MPABOBOTO IPOCBELICHUSI.

Htak, 0COOEHHOCTBIO PErHOHAIBHOIO 3aKOHOAATEIBLHOTO PETYJINPOBAHUS
ABJIACTCA HCE CTOJIb IICHNECTUIBHOC OTHOLICHUE K pa3srpaHuvdCcHHUIO HY6J'H/I‘IHI>IX
npaB U MTOJTHOMOY UM Crieuaiu3upOBaHHBIX OM6yI[CMCHOB, a TaKK€ HaACJICHHUEC UX
JOINOJIHUTECIIbHBIMU q)yHKHI/ISIMI/I (peaHI/I3yeMI)IMI/I IMOCPCACTBOM JONOJHUTCIIBHBIX

I apanmuu npas KOpeHHvlX manovuciennvlx napooos Cesepa, ux peanusayus u 3auuma 6 Xaumoi-
Mancutickom asmonomuom okpyee — FOepe. CrieuuanbHbIM J0KIa] YIMOJTHOMOYEHHOTO TI0 IpaBaM
yenoBeka B XaHTbl-MaHcuiickom aBroHOMHOM okpyre — lOrpe / Coct. H.B. CrpedkoBa, XaHTbI-
Mancuiick, U3n.-Bo «IIpunr-knacey, 2019. 349c.
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MyOIMYHBIX PAaBUMOTHOMOYHH ). TakuxX GyHKIHUTPH: 1 ) yOTHMYHOE TOCPEAHNIECTBO
B CiIy4ae BO3SHMKHOBEHHUS KOH(IMKTOB MEXIY COOOIIECTBAMU KOPEHHBIX HApOJ0B
W NyOJIMYHBIMH OpraHamMu (OpraHH3alusMH); 2) NpPEACTAaBUTEIBCTBO (3aIIUTa)
B cyaeOHOM mporecce; 3) pPErHoHaNbHBI TOCYJapCTBEHHBIH MOHUTOPHUHT
cOONIOeHNS TTPAB ¥ 3aKOHHBIX HHTEPECOB JIUII, MPUHAJIKAIINX K YUCITY KOPEHHBIX
MaJIOYUCICHHBIX HApOJOB, HMX COOOIIECTB W OOLICCTBEHHBIX OOBCAMHCHUH.
PernonanbHoe cBoeoOpaszue coueTaHuss OTHX (QYHKIUA Yy pErHOHAIBHBIX
YIIOTHOMOYEHHBIX 10 NpaBaM KOPEHHBIX MAaJOYUCICHHBIX HApOJOB B CyObeKTax
PO mno3BonseT yCIOBHO TOBOPUTH O MOJEISX «YIOJHOMOYEHHOTO/TIOCPEAHUKAY
(Pecriyonmuka Caxa w Kamuarckuii kpad) M «yIOJTHOMOYEHHOTO/3AIIUTHUKAY
(KpacHosipckuit kpaif).

6. HepCHeKTHBBI Pa3BUTHUA UHCTUTYTaA

®opMHpOBaHHE HOBOM HAIMOHAJIBHOM CTpPATerMd OCBOCHHUA APKTHUYECKHX
npoctpanctB Poccun B 2019 — 2021 rr. crano OpUYMHOM CTPEMHUTENIBHOM
MOJICpHHU3aLMU a00pUTeHHOTOo MpaBa. K BHOBb BO3HUKIINM (MM (YOPMHUPYIOLIAMCS)
WHCTUTYTaM 3TOTO TpaBa MOXXHO OTHECTH WHCTUTYT OOLIECTBEHHBIX COBETOB C
y4acTHeM TpeCTaBUTeNel aOOpUTEHHBIX COOOLIECTB MPH IIaBax UCIIOJHUTEIbHON
BJIACTH PETHOHATBHOTO W MECTHOTO YPOBHEH IyONWYHOW BIAacTH; HWHCTHUTYT
MIPUHAIICKHOCTH JINIA K YMCITY KOPEHHBIX (BeACHUE CIMCKA TaKuX L DeniepanbHbIM
areHTCTBOM II0 J€JIaM HAalHMOHAJIbHOCTEH C HCIOJIb30BAHUEM TI'OCYAAPCTBEHHOMN
WHPOPMAIIMOHHOM CHCTEMBl MOHHUTOpHUHra B cdepe MeKHAIHOHAIBHBIX H
MEXKOH()ECCHOHANBHBIX OTHOLICHWH M PaHHETro MpeayNpexIeHHs KOHMIMKTHBIX
CUTYaIUi'®); MHCTUTYT STHOJOTHYECKON DKCIEPTH3BI. DTOMY JK€ CIOCOOCTBYET
HPUHATUE PAla AOKYMEHTOB IPOTPAaMMHO-LIENIEBOIO IUIAHUPOBAHMS, HAIPUMED,
IIporpammbl  TOCYIapCTBEHHOM MOAAEPKKHA  TPAJAULMOHHOW  XO3AMCTBEHHOM
JIeATENbHOCTH KOPEHHBIX MAaJOYUCIEHHBIX HaponoB Pocculickoit ®enepanuu,
ocymecTBiIsieMoil B ApkTuueckoi 30He Poccuiickoit @eneparuu. Ycuiaus
roCyJlapcTBa HalpaBlieHbl Ha TPEIOTBPALICHNE KOHPIUKTOB MEKAY COOOIIeCTBAMH
KOPEHHBIX HAPOIOB U CYOBEKTaMU XO3sICTBEHHOW M HHOM JIESITEIbHOCTH B ITpoIiecce
AKTUBHOTO ITPOMBILIIEHHOTO 0CBOeHMs ApkTHueckoii 30ubI Poccun. [Ipeanomnaraercs,
9T0 (PYHKIHMH TIOCPEAHMKA, COIIACYIOIIEr0 WHTEPECHI, OyOyT BO3JIOKEHBI Ha
OOIIIECTBEHHBIE COBETHI C yYacTHEM MPEACTaBUTENCH KOPEHHBIX MajOuMCIICHHBIX
HaponoB Cesepa, Cubupu u [lanbHero Bocroka npu opraHax HCIIOJHUTEIBHOM
Biactu cyObekroB P®. HoBblli MOpsimoK BO3MEIICHUS YOBITKOB, MPUYMHEHHBIX

1806 ymeeporcoenuu Ipasun eedenus cnucka 1uy, OMHOCAUUXCA K KOPEHHbIM MALOUUCTEHHBIM
Hapooam Poccuiickoii @edepayuu, npedocmasienus CoOOeplCAuuxcs 6 HeM C8e0eHull, a MmaKdice
OCYWecmeIsIeMo20 8 CBA3U C €20 BeOCHUEM MENCBEOOMCMBEHHO20 83AUMOOCICMBUsL: NOCHAHOBNIEHUE
Ipasumenvcmea P® om 23 cenmsbopsa 2020 e. Ne 1520. OdunpanbHbIi MHTEPHET-TIOPTAT MPaBOBOM
uapopmarmu.  URL:  http://publication.pravo.gov.ru/Document/View/0001202009280014  (nara
obpamenust: 17.05.2021).
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cooOmiecTBaM KOPEHHBIX HapoIOB B pe3ylbraTe HaHECEHMs yluepOa HCKOHHOW
cpeze ux oOuTaHusa cyObeKTaMH XO3HCTBEHHOH AEATENIbHOCTH, MPEIIoNaraet, 4To
MMEHHO 3TU COBETHI, a HE CYOBEKThI TPAJUIIMOHHON XO3SMCTBEHHON JIEATSIBHOCTH
(kak 3TO OBLIO paHee MPUHATO B PErHOHAX) SIBJISIOTCS CTOPOHOM KOMIIEHCUPYFOIINX
CONIALLICHUH.

Cornacho Ilonoxenuto o CoBere npecTaBUTENeH KOPEHHBIX MaJIOYUCIEHHBIX
Cesepa npu [maBe PecnyOonmuku Caxa (SIkyTus), COBET HE TOJBKO OOECIIeYMBACT
MOATOTOBKY W TIOANMHUCAHWE COMNAIICHUH C XO3SHCTBYIOIIMMH CYOBEKTaMH,
OCYIIECTBISIOUIMMHA  JESITEIbHOCTh Ha  TEpPPUTOPHUIX  TPAJUIMOHHOTO
MIPUPOJIOTIONB30BaHUS U (MJIM) TEPPUTOPUSAX, BKIIOYEHHBIX B IIEPEYE€Hb MECT
TPAAULIMOHHOTO TNPOXKHUBAHMS Y TPAJULUOHHON XO3IMCTBEHHON JESATEIBHOCTU
KOPEHHBIX MAaJIOYMCIICHHBIX HapolOB, HO MW 00ECIeYMBaeT «KOOPAWHAIIMIO
B3aMMOJICUCTBHS KOPEHHBIX MaJloYHCIeHHBIX HapomoB CeBepa W X OOMmIMH ¢
opraHamu rocyaapcTBeHHol Biuacti Pecryonuku Caxa (SIkyTust), TeppuTopraIbHBIMH
opraHamu (efepaibHBIX OPraHOB HMCIOJIHUTENBHON BIIACTH, OPraHaAMHU MECTHOTO
camoympaBieHus» ). B 3TOH CBS3M MOJAEpHH3ALUsl MHCTUTYTa PErHOHABHBIX
OMOY/ZICMEHOB MOXKET OBITh CBsi3aHa C OIpeesieHHeM (OpM HX B3aUMOICHUCTBHS C
TaKMMH COBETAMHU.

Koncruryunmonnas pedopma 2020 roga OTKpbHIBAeT €Ille OJHY HEPCIEKTUBY
pa3BUTHS MHCTUTYTa CIEHUANIM3UPOBaHHBIX oMOyacmeHoB B Poccun. M3menenus
crate 69 Konctutynuu Poccuu, koTopasi B ee mepBoHa4albHON peaakuuu Obuia
HampapjeHa HCKIIOYUTEIHLHO Ha OIpeJesIeHHe MPaBOBOTO MOJIOKEHUS KOPEHHBIX
MaJO4YHCICHHBIX HapofoB B P®, Temepp NomosHEHa elle AByMs YacTsAMH, OJHA
13 KOTOPBIX aJ[pecOBaHa TEM ITHUYECKUM MEHBIIMHCTBAM, KOTOPHIE HE SBISIOTCS
a0OpUTEHHBIMH, a Jpyras— COOTEUECTBEHHHMKaM, MPOXKUBAIOIIUM 3a pyOexom. U
9TO 00CTOSITENHLCTBO BHOBb BEIHOCHT B TNIOCKOCTH aKTyalbHBIX JAUCKYCCHI BOMPOC
0 PACUIMPEHUM CICIHMATU3AIUN «3THUYCCKUX» OMOy/IcMeHOB. B cyObekrax PO,
OTJIMYAIONIMXCS HauOoJee CIOKHBIM DJTHHYECKUM COCTaBOM, IPEJOCTaBIICHHE
JIOTIOJTHUTENbHBIX TOCYAapCTBEHHBIX TapaHTH TPaBOBOH 3aIUTHI MOXKHO aJIpeCOBaTh
BCEM dTHUYECKHM MEHBIINHCTBAM, a HE TOJILKO KOPEHHBIM MaJIOYHCIICHHBIM HapoiaM
Po.

7. 3akiaroueHue

C OounbmIoil Jonell yBEpEHHOCTH MOXKHO YTBEPXKIATh, YTO BO3HHKHOBEHHE
MHCTUTYTa YIIOJHOMOYEHHBIX MO IpaBaM KOPEHHBIX MaJOYHCICHHBIX HapoAOB B
cyobekrax PD o0ycioBieHO JBYMsI OCHOBHBIMU (DaKTOPaMU: YHUKAIBHBIM OTIBITOM
JIBYXCOTJIETHETO 3aKOHOJATEIILHOTO PETYIMPOBAHHS IMOJOKEHHS a0OpUTeHHBIX

190 Coseme no 80npocam KopenHwvlx manovucienHvix Hapooos Cesepa npu [nase Pecnyonuxu Caxa
(Axkymus).: ymeepocoeno pacnopsicernuem Ipezudenma Pecnyonuxu Caxa (Axymus) om 13 urons 2012
2. Ne 375-PII (c usm. u oon.). SIkyrckue Benomoctu, 2012, 20 utons, Ne 51.
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COOOILIECTB B POCCHUMCKOM TOCYIapcTBE U OCOOCHHOCTSIMU  POCCHHCKOTO
(benepann3Ma, KOTOPBIN CIOKUIICS B KOHIIE X X BeKa ¥ 3aMETHO TpaHCHOPMHUPOBAIICS
B Ha4aJie TeKyuiero crojaeTus. K HactosmemMy BpeMeHu rocyiapcTBeHHas JOIKHOCTb
TaKoro oMOy/ICMEHa CyIIECTBYET BCEro B Tpex cyObekrax PP, B To Bpems kak B
OCTaJbHBIX 25, Tlie TaKKe NPOKUBAIOT KOPEHHBIE ATHOCHI, 3TH (DYHKIIH BO3JI0KEHBI
Ha PErMOHAJILHOTO YIIOJHOMOYEHHOIO IO MpaBaM 4YeJOBEKa («IOropckas MOEIb)
JIOTIONIHUTENBHBIX TapaHTui ux mpas). B Kpachospckom m KamuarckoMm kpasix
(opMHpOBaHHE WHCTUTYTa CTaJO MEPOHM KOMIIEHCALIMU B MpoIecce MpeKpaiieHus
CYIIECTBOBaHMs aBTOHOMHBIX OKPYTOB — CyObeKTOB Denepariin, B KOTOPbIX KOPEHHBIE
Hapoabl ObUIM THUTYIbHBIMU dTHOcamu. B PecnyOnmke Caxa (SIkyTHsi) MHCTUTYT
CTHEeLUAIN3UPOBAHHOTO OMOYICMEHA — YacTh CUCTEMbI TOCYAaPCTBEHHBIX TapaHTHH
KOPEHHBIM MaJIOYUCIEHHBIM HapojaM, OpPHUEHTHPOBAHHOM Ha MEXIyHapOJHbIe
CTaHJapThI UX TPABOBOH 3alIUTHL. B kaxkoM cyObekTe Denepaliuy HCIONb3yeTCs CBOS
MoJienb (POPMUPOBAHUS CIICLUAIN3UPOBAHHOTO OMOY/ICMeHa («3aKOHOATEIbHAS) B
KamuarckoM kpae, «ucnionHutenbHas B Pecriyonike Caxa (SIkyTus), «cMelanHas»
B Kpacnosipckom kpae). C Touku 3peHHst JONMOTHUTENBHBIX QYHKIMNA OMOYICMEHOB
(o oTHOIIEHMIO K 0230BOMY Ha0OPY ITyOIMUHBIX IIPAB, ONPEIEICHHBIX (hellepatbHbIM
3aKOHOM) THIIOJIOTHS YIOJHOMOYEHHBIX BBINISIAUT WHa4e: (QyHKIHKM OMOyAcMeHa
JOTOJHAIOTCS MO0 (QyHKIMEH myOnuyHoro nocpenHuka B cnopax (Kamuarckwmii
Kpaii u SkyTtus), nmub0 QyHKOMEH NpeAcTaBUTENs B CyAeOHBIX Mpoleccax ¢
yuactuem abopureHoB (Kpachosipckuii kpaif). B konie Broporo aecstunerus XXI
B. MHCTUTYT YTIOJIHOMOUYEHHOIO IO TpaBaM KOPEHHBIX MaJIOYMCIEHHBIX HapOJ0B
B cyObekTax P® oxaszasicsi B CHTyalliM KOHKYPEHIIMH CO MHO)KECTBOM HOBEHIIINX
HWHCTUTYTOB a0OpPHUIeHHOTO TIpaBa, MPEXIEC BCEr0o, C WHCTUTYTOM OOIIECTBEHHOTO
MpPEeJCTaBUTENbCTBA  KOPEHHBIX  MAJOYMCIEHHBIX HApoOJOB MpPH  OpraHax
HCTIOJIHUTEJILHOM BIACTH TeX CyOBheKTOB P®d, koTopbie reorpaduyeckd BKIIOYEHBI
B ApkTuueckyio 30Hy Poccun. DTo MO3BONSET MPEANOiIOKUTh, YTO JajbHeMIIee
CYIIECTBOBaHHE HHCTHTYTA BO3MOXKHO TOJBKO 32 CYET CYLIECTBEHHOTO OOHOBIICHHS
ero ¢yHKOuid. Hemb3st MCKIIOUNTH U TpaHC(HOPMALMIO WHCTUTYTa B HMHCTHTYT
PErHOHAJILHOTO YMOJHOMOYEHHOTO MO 3alllUTe MpaB 3THUYECKUX MEHBUIMHCTB B
LIEJIOM.

JIuteparypa:

1. TapanTuu nmpaB KOPEHHBIX MaJIOYMCICHHBIX HapoaoB CeBepa, X peanu3aius
u 3ammTa B XaHThI-MaHcHiickoM aBTOHOMHOM oOkpyre — HOrpe (2019).
CneyuanvHulii 00KIA0 YnoanomoueHHo2o no mnpasam ueiogexa 6 Xaumol-
Mamncuiickom asmonomuom oxpyee — FOepe / Cocm. H.B. Cmpebrosa, XaHTbI-
Mamucuiick, U3n.-Bo «IIpunT-K1ace».

2. JHoponuna, O.H., bpaxuukoB O.A. (2019). ®enepanbHble U peruoHaIbHbIE
rapaHTuy 00ecreyeHus ¥ 3alUTh IPaB U CBOOOJ YeNOBEKa U rpakIaHuHA (Ha
npuMepe MpaB KOPEHHBIX MaJOYMCICHHBIX HAPOAOB W MHBIX HAIMOHAJBHBIX
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10.

I1.

12.

MEHBIITMHCTB B JlanbHEBOCTOUHOM (enepanbHoM okpyre). Cogpementoe npaso,
3, 19-26.

Kykos, M.A. (2007). [IpoGnemMbl mpaBOBOrO PeryJiMpoOBaHUS TPATUIIMOHHOTO
MIPUPOJIOTIONB30BaHMS B PECITyOIMKaHCKOM | (heiepalibHOM 3aKOHOATENILCTBE.
Becmuux Hxymckoeo eocyoapcmeennozo ynusepcumema, 4, 95-99.
Konecnuxkona, O.B. (2019). UHCTUTYT yIOJIHOMOUEHHOTO 0 IIpaBaM KOPEHHBIX
MaJIOYUCIICHHBIX HApoaoB B cyObekTax Poccuiickoit depepanuu: OCHOBHBIC
HaNpaBJeHNUs] COBEPLICHCTBOBAHUS. AKMYydibHble HPoOIeMbl  POCCULICKO2O
npasa, 9, 63-70.

Kpsxko, B.A. (2010). Kopennsle wmamouncineHHsle Hapoasl CeBepa B
poccuiickoM npase. Mocksa: Hopma.

OEnunomnepedyne KopeHHbIX MaTOYHCIIeHHBIX HapoaoB Poccuiickoii @eneparuu
(c mmeHenussMu U nononHeHusiMK): [locranosnenue IlpaButensctBa PO ot
24 mapta 2000 1. Ne 255 (2000). Cobparnue 3axonooamenvcmea Poccutickoil
Dedepayuu, Ne. 14, ct1.1493.

O Cosere no BompocaMm KOPEHHBIX MaJOYHCIEHHbIX HapoaoB CeBepa Npu
I'mae PecnyOnuku Caxa (SkyTus): yTBepkaeHo pacnopsbkenueM [Ipesugenrta
Pecnybmuku Caxa (Sxytust) ot 13 mronst 2012 1. Ne 375-PIT (20 urons 2012 1).
SkyTtckue Bemomoctu, NeS1.

OO0 YoJHOMOYEHHOM I10 TpaBaM KOPEHHBIX MalOYHCIeHHBIX HapooB CeBepa
B Pecnyonuke Caxa (SIkyTtus): 3akon Pecnyonuku Caxa (SIkyTust) ot 24 nioHs
2013 r. 1220-3 N 1327-1V (13 urons 2013 r). SAxyrckue Benomocth, Ne 46.

00 YnomHOMOYEHHOM TIO0 IIpaBaM 4esioBeka B KpacHosipckom kpae: YcTaBHBIN
3akoH KpacHosipckoro kpas ot 16 uronst 2016 . Ne 10-4679 (6 utons 2016 r).
Ham Kpacnosipckuii kpait, Ne 48.

OO0 yNOJTHOMOYECHHBIX II0 TMpaBaM uYejoBeka B cyObekrax Pocculickoit
Oenepanuu: DenepanbHbiii 3akoH oT 18 mapra 2020 r. No 48-03 (2020).
CoOpanue 3akoHozaarenbeTBa Poccutickoit deneparuu, Ne 12, c1.1640.

OO0 yTBepKACHUH NTEPEUHS MECT TPAJUIIMOHHOTO IPOKUBAHUS X TPAAULIUOHHON
XO3MCTBEHHOW J€ATEIbHOCTH KOPEHHBIX MAJIOUUCIEHHBIX HapojgoB PO
U [OepeyHsd BUJOB HX TPAAULMOHHON XO3SIMCTBEHHOW NESITENbHOCTHU:
Pacnopsixenue [1paBurenbcrBa PO ot 8 mast 2009 1. Ne 631-p. (2009). Cobpanue
3akoHonaTenbcTBa Poccutickoit @enepanuu, Ne 20, ¢1.2493.

006 yrBepxnennn [IpaBun BeAeHUS CIHMCKA JIMIL, OTHOCSIIMXCS K KOPEHHBIM
MaJIOUMCIIEHHBIM ~ Hapojgam Poccuiickoid  ®Denepauuu, NOPEAOCTaBICHUS
coJiepXkallluXxcs B HEM CBEIEHHUH, a TakKe OCYyIIECTBISIEMOro B CBS3U C
€ro BEJEHHEM MEXBEJOMCTBEHHOIO B3aMMOJEHCTBUS: MOCTAHOBIEHHE
[MpaButensctBa PO ot 23 centsiops 2020 1. Ne 1520 (2020 r). [Tomydeno 17 mas
2021 1., u3 OpuIHaTEHOTOUHTEPHET-TIOpTANIa MPaBOBOM nHpopMmaruu: http://
publication.pravo.gov.ru/Document/View/0001202009280014.
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Abstract

The paper gives an overview of the hindermost reform of criminal legislation from May
2019 in relation to imprisonment in the Republic of Serbia. From a theoretical point of view,
the legal provisions of imprisonment and life imprisonment for the most serious crimes in the
criminal legislation of the Republic of Serbia have been analyzed. Along with arduous debate
in scientific and professional circles, the amendment to the Criminal Code of the Republic of
Serbia from December 1, 2019, introduced a life sentence for perpetrators of serious crimes.
In this way, the previous long-term prison sentences of 30 to 40 years in prison are included in
the sentence of life imprisonment. In relation to imprisonment, the Criminal Code prescribes
a special minimum sentence of imprisonment which may not be less than thirty days and a
special maximum sentence of imprisonment which may not exceed twenty years. The paper
also contains an analysis of court practice regarding the pronouncement of prison sentences
(prison and life imprisonment) as well as unconditional and conditional prison sentences
for the convicted in the last seven years (2014-2020). Based on the conducted research and
theoretical analysis, possible proposals were pointed out de lege ferenda.

Keywords: imprisonment, life imprisonment, reform of criminal legislation, the
Republic of Serbia

1. INTRODUCTORY NOTES

In the last few years, the Republic of Serbia has largely harmonized its national
legislation with European Union international documents and law. At the end 0f 2019,
the criminal legislation of the Republic of Serbia underwent significant reforms in
relation to imprisonment. The amendment to the Criminal Code from December 2019
caused sharp debate and disapproval in scientific and professional circles regarding
the introduction of life imprisonment, without the possibility of conditional release
for the exhaustively listed criminal offenses (aggravated murder, rape, intercourse
with a minor, a pregnant woman and an incapacitated person with a fatal outcome).
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We find the same decision in the national legislations of Great Britain, Germany,
Belgium, the Netherlands, Latvia, Malta, Turkey, Hungary and the Slovak Republic.

The proposal for the introduction of a life sentence was initiated by the “Tijana
Juri¢”foundation'. Tijana Juri¢ was a fifteen-year-old girl who was brutally raped and
killed therefore, the stated amendment to the criminal law was unofficially named —
»Iijana’s law*. This legal solution sent a message to the public that the perpetrators
of the most serious crimes will be imprisoned for life, in order for justice to be served.

As one of the criminal sanctions prescribed by the Criminal Code of the Republic
of Serbia? (in addition to a fine, work in the public interest and revocation of a driver’s
license), imprisonment (imprisonment and life imprisonment) may be imposed on a
perpetrator of a criminal offense who has been found guilty of a criminal offense.’
Until then, the highest prison sentences were 30 to 40 years in prison, which are now
covered by life imprisonment.

In order to achieve the purpose of a sentence, it should be emphasized that the
court in criminal proceedings will take into account all mitigating and aggravating
circumstances of a particular case. The court renders a conviction consisting of two
decisions, decisions of guilt and decisions on sentence.* When the court finds that
a criminal offense has been committed and that the perpetrator is guilty, it imposes
a sentence on the perpetrator in order to express social condemnation, in order to
influence the specific perpetrator not to commit criminal offenses in the future,
but also to prevent other citizens from committing criminal acts. Through social
condemnation, the victim receives a certain satisfaction for the harm and injustice
done, and the law thus enhances.

2. CRIMINAL LAW REFORM IN RELATION TO PRISON

Imprisonment and life imprisonment that can be imposed for the most serious
crimes, are two prison sentences in the Criminal Code of the Republic of Serbia.”The
prison sentence system is shown in Table 1.

"' On August 21, 2018, the Court of Appeals in Novi Sad confirmed the verdict of the High Court in
Subotica, which sentenced Dragan Puri¢ to 40 years in prison on June 15 for the murder of Tijana Juri¢.
See more at: https://tijana.rs/, accessed on 01/05/2021.
2 Article 43 of the RS Criminal Code, Official Gazette of the Republic of Serbia, no. 85/05, 88/05 -
corrected, 107/05 - corrected, 72/09, 111/09, 121/12, 104/13, 108/14, 94/16 and 35/19.
3 For more on comparative decisions on imprisonment, see: Bozi¢ V, Simovi¢ M, Kriticki osvrt na
reformu kaznenog zakonodavstva u odnosu na kaznu zatvora u Republici Hrvatskoj i Republici Srbiji,
Srpska pravna misao, 53/2020; p. 129-142.
4 See: Purdevi¢ Z, Odluka o kazni — kaznenoprocesna pitanja, Hrvatski ljetopis za kazneno pravo i
raksu, Zagreb, vol. 11, broj 2/2004, p.751-782.
See previous solutions in: Bozi¢ V, Kazna zatvora u kaznenom zakonodavstvu Hrvatske i Srbije — osvrt
na pojedina zakonska rjesenja uz prijedloge de lege ferenda, Collection of papers ,,The Role of Law in
Social Development*, Faculty of Law Pristina, Kosovska Mitrovica, Tom II, 2019, p. 91-106.
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IMPRISONMENT IN
CRIMINAL LAW

IMPRISONMENT LIFE IMPRISONMENT
FROM 30 DAYS TO 20 YEARS FOR THE MOST SERIOUS CRIMES

Table no 1. Imprisonment in the Criminal Code of Serbia

The court may impose a prison sentence of a minimum of 30 (thirty) days. The
maximum term of imprisonment is 20 (twenty) years. Imprisonment is predicated in
full years and months, while imprisonment for up to 6 (six) months may be predicated
in days.® If the court considers that the purpose of the sentence can be achieved by
serving a prison sentence at home, and it is a prison sentence of up to one year, it may
decide that the convict shall serve the sentence of imprisonment at home. It should be
noted that a house arrest sentence cannot be imposed on a perpetrator of a criminal
offense against marriage and family, who lives in the same apartment or under the
same roof with the injured party.” When making a decision, the court will take into
account the personality of the perpetrator, his previous life, the degree of guilt and
his behavior and conduct after commiting the criminal offense.® If a convict serving
a prison sentence at home leaves his apartment or the house where he lives for more
than six hours, or if he voluntarily and independently leaves the premises of his stay
and residence twice for up to six hours, the court shall issue a decision orders for the
person to spend the rest of the prison sentence in the prison.’

For the most serious criminal offenses and the most serious forms of serious
criminal offenses, in addition to imprisonment, a life sentence may be exceptionally
imposed, provided that such a severe sentence of deprivation of liberty cannot be
imposed on a person who at the time of the commission of the criminal offense had

® Article 45 paragraph.1. and 2. Criminal Code of the Republic of Serbia (CC RS), Official Gazette of
the Republic of Serbia, no. 85/05, 88/05 — corr., 107/05 — corr., 72/09, 111/09, 121/12, 104/13, 108/14
and 94/16.

Art.45. paragraph 1. i 2. CC RS, Official Gazette of the Republic of Serbia, no. 85/05, 88/05 - corr.,
107/05 - corr., 72/09, 111/09, 121/12, 104/13, 108/14, 94/16.

7 Art44.a. paragraph 1.12. CCRS

¥ Art45. st.5. CC RS

9 Art44.a paragraph 1.1 2.CC RS
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not reached the age of 21.1°

Introduced life imprisonment in the criminal legislation of the Republic of
Serbia acknowledges the parole provided that the convicted person has served two
thirds of his sentence in prison. In addition to the above stated basic condition, the
Criminal Code imposes other additional conditions that must be met cumulatively:if
the convict has improved while serving his sentence and can be reasonably expected
that he will be well-behaved in freedom, and especially if does not commit a new
crime until the expiration of the time for which the sentence was imposed."!

In assessing whether the convict will be released on parole, the court will
particularly appreciate his conduct while serving his sentence, the performance of
work obligations with regard to his ability to work, as well as other circumstances
that indicate that the convict will not commit a new crime while on parole.!? It should
be pointed out that a convict who has been punished twice for serious disciplinary
offenses while serving his sentence and whose benefits have been taken away cannot
be released on parole." It should also be noted that the court may determine in the
decision on conditional release that the convict is obliged to fulfill some of the
obligations provided by the criminal law provisions. According to paragraph 5 of Art.
46 of the Criminal Code, the court may not conditionally release a convicted person
for criminal offenses: aggravated murder - who takes the life of a child or a pregnant
woman (Article 114, paragraph 1, item 9), rape - if during the act the death of the
person against whom the act was committed occurred or if the act was committed
against a child (Article 178, paragraph 4), intercourse over an incapacitated person
- if the act resulted in the death of the person against whom the act was committed or
if the act was committed against a child (179 paragraph 3), intercourse with a child
- if the child died as a result of the act (Article 180, paragraph 3) and intercourse by
abuse of position - if the act was committed against a child, and the child died as a
result of the act (Article 181, paragraph 5).

In table no.2. the conditions under which the court may conditionally release the
convicted person are stated.

10 Art.44.a. paragraph 2. CC RS
T Art.46. paragraph 1.
2 Ibid.

38



Faculty of Law,
Goce Delcev University, Shtip |  Republic of N. Macedonia

1- who is sentenced to life imprisonment, if he has served twenty-seven (27) years

2- if he has improved while serving his sentence and it can be reasonably expected that he
will behave well in freedom

3- if he has not committed a new criminal offense by the end of the time for which the
sentence was imposed

4- who was convicted of:

* crimes against humanity and other goods protected by international law (Articles 370 to
393a)

» criminal offenses against sexual freedom (Articles 178 to 185b)

» criminal offense of domestic violence (Article 194, paragraphs 2 to 4)

» criminal offense of unauthorized production and distribution of narcotics (Article 246,
paragraph 5)

» criminal offenses against the constitutional order and security of the Republic of Serbia
(Articles 305 to 321)

» criminal offense of accepting bribes (Article 367)

» criminal offense of bribery (Article 368)

5- who has been convicted by special departments of the competent courts, in proceedings
conducted in accordance with the jurisdiction determined by the law governing the
organization and competence of state bodies in the fight against organized crime,
corruption and terrorism.

6- who has been sentenced to imprisonment more than three times, and there has been no
erasure or there are no conditions for erasing any of the convictions.

Table no 2.Conditions for parole'

The European Court of Human Rights has confirmed in its decisions that the
imposition of life imprisonment on convicts in the national legislation of the Member
States must be in accordance with Art. 3. European Convention for the Protection
of Human Rights and Fundamental Freedoms, which prohibits torture, inhuman or
degrading treatment or punishment.' The decisions state that the national laws of the

14 Art. 46. CC RS

15 Article 3. The Convention for the Protection of Human Rights and Fundamental Freedoms, available
at: https://www.echr.coe.int/Documents/Convention ENG.pdf (01.05.2021.)

Convention for the Protection of Human Rights and Fundamental Freedoms Rome, 4.X1.1950, European
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member states should adopt provisions according to which the competent courts will
be able to review the need to serve a life sentence for a convict, after 25 years of serving
a sentence. The European Court of Human Rights considers that it is incompatible
with human dignity to deprive someone of their liberty without trying to rehabilitate
them and give them a chance to regain their freedom one day.'® At the national level,
courts should be obliged to examine whether the circumstances of progress have
changed significantly for convicts, which no longer justify further prison sentence.
To clarify, the provisions relating to the examination of the justification of further
serving a life sentence by convicts should be based on penological reasons for and
against,such as sentencing, deterrence from re-offending, public protection and
rehabilitation of convicts.'’

It should also be noted that the European Court of Human Rights has taken
the view that stricter control is needed in granting pardons by the President of the
Republic in the event that there are no conditions for the conditional release of a
convict from serving a life sentence, because in cases of pardons that are given only
in exceptional cases, there are no provisions that oblige to determine the existence of
penological reasons for the justification of pardons.!®

We point out to Resolution (76) 2 on the treatment of convicts serving long
prison sentences, which was adopted 45 years ago, on 17 February 1976, by the
Committee of Ministers of the Council of Europe at the 254" meeting of the Ministers’
Deputies. With the mentioned Resolution, the Committee of Ministers of the Council
of Europe recommended to the member states to provide in their national legislation
the possibility for the convict, after eight to fourteen years from imprisonment, to
reconsider the need and justification for the continuation of a prison sentence.'
According to the Recommendation (item 5), the convict must be provided with the
right for the revision of the sentence of life imprisonment, and he should be informed
about the possibilities of conditional release at the beginning of serving the sentence.

Convention on Human Rights, available at: https://www.echr.coe.int/Documents/Convention BOS.pdf
(01.05.2021).

16 See: European Court of Human Rights, CASE OF HARAKCHIEV AND TOLUMOV v. BULGARIA,
(Applications nos. 15018/11 and 61199/12), STRASBOURG, 8 July 2014, available at: https://
hudoc.echr.coe.int/app/conversion/pdf/?library=ECHR &id=001-145442 & filename=001-145442 pdf
(01.05.2021.)

17 See: European Court of Human Rights, CASE OF MURRAY v. THE NETHERLANDS (Application
no. 10511/10), JUDGMENT, STRASBOURG, 26 April 2016, available at: https://www.conjur.com.br/
dl/holanda-prisao-perpetua-tratamento.pdf (01.05.2021.)

18 See: European Court of Human Rights, CASE OF PETUKHOV V. UKRAINE No. 2, JUDGMENT,
STRASBOURG, 26 March 2019, available at: https://strasbourgobservers.com/2019/03/26/petukhov-
v-ukraine-no-2-life-sentences-incompatible-with-the-convention-but-only-in-eastern-europe/,
(01.05.2021.)

19 Jtem 12. COUNCIL OF EUROPE COMMITTEE OF MINISTERS RESOLUTION (76) 2 ON
THE TREATMENT OF LONG-TERM PRISONERS! (Adopted by the Committee of Ministers
on 17 February 1976 at the 254th meeting of the Ministers’ Deputies), available at: https://rm.coe.
int/168042385 (01.05.2021.)
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3. PRISON SENTENCE - ANALYSIS AND RESEARCH OF COURT
PRACTICE

The paper analyzes the sentences imposed on adult convicts in the Republic of
Serbia in the seven-year period from 2014 to 2020.The analysis includes all prison
sentences, from life imprisonment (40 years), prison sentences from 30 to 40 years,
prison sentences from 15 to 20 years, from 10 to 15 years, from 5 to 10 years, from
3 to 5 years, from 2 up to 3 years, from 1 to 2 years, and short-term imprisonment of
less than one year (from 6 to 12 months, from 3 to 6 months, from 2 to 3 months and
imprisonment for up to 2 months).

This analysis is visible in the figures under ordinal numbers 4 and 5 and in chart

no.l.

- 13026 8820 9419 8220 7408 6772 6150
_ 11 13 9 11 7 4 8
_ 23 3 22 18 12 13 14
_ 59 34 49 38 29 36 50
_ 191 171 191 156 125 150 138
_ 677 550 707 628 616 589 480
_ 947 875 930 770 753 798 631
_ 1631 1438 1520 1448 1256 1293 1137
_ 3184 2422 2424 2199 1860 1664 1562
_ 3772 2116 2269 2000 1835 1498 1481
_ 1899 864 965 757 687 586 511
_ 630 330 328 193 225 137 138

Table no 3.Adults sentenced to imprisonment in the period from 2014 to 2020 in
theRepublic of Serbia?

20 Adult perpetrators of criminal offenses in 2014, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2015, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2016, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2017, Bulletin of Reporting, Indictments and Convictions,
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Chart no 1. Sentenced to prison 2014 — 2020.

The highest number of prison sentences was noted in 2014 (13026), and the
lowest in 2020 (6150). What we notice first is the gradual decline from year to year in
the number of prison sentences imposed. Thus, in 2020, 53% fewer prison sentences
were imposed than seven years earlier.

If we consider each year of the observed period, we can point out that in 2014,
the most prison sentences were for three to six months (3772),then imprisonment from
six months to one year (3184) and imprisonment from two to three months (1899).
In 2015, the situation changed somewhat, with the number of prison sentences being
significantly lower than in the previous year. Thus, we have the most sentences of
imprisonment from 6 to 12 months (2422), then imprisonment from 3 to 6 months
(2116), and imprisonment from 1 to 2 years (1438). We can conclude that in terms of
the frequency of imprisonment, prison sentences of three months to two years are in
the first place, which persisted for the next three years.

Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2018, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2019, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2020, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
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In 2016, the most sentences were imprisonment for more than six months to
one year (2424), followed by imprisonment for three to six months (2269) and the
third place for imprisonment for 1 to 2 years (1520). In 2017 and 2018, the situation
is almost identical. In 2017, most prison sentences were imposed for more than
six months to a year (2199), then imprisonment for three to six months (2000) and
imprisonment for 1 to 2 years (1448).

In 2018, the most sentences were imprisonment for more than six months to a
year (1860), followed by imprisonment for three to six months (1835) and third place
for imprisonment for one to two years (1256).

However, in 2019 and 2020, there was a significant decline in the total number
of prison sentences imposed compared to the previous period. Thus, in 2019, in the
first place is still a prison sentence of 6 to 12 months (1664), in the second place
is a prison sentence of three to six months (1498) and in the third place is a prison
sentence of 1 to 2 years (1293). In the past 2020, there was a decline in the imposition
of prison sentences, in the first place is still a prison sentence of 6 to 12 months
(1562), in the second place a prison sentence of 3 to 6 months (1481), and in the third
place a prison sentence from 1 to 2 years (1137).

From the above analysis, we can conclude that most short-term prison sentences
were imposed, however, the question arises as to whether the purpose of punishment
has been achieved. A greater effect in sentencing convicts, however, would be obtained
in imposing alternative sanctions, such as work in the public interest, than through
unconditional short-term imprisonment. It should be emphasized that suspended
sentences are very questionable in terms of achieving the purpose of punishment
because the convict, in the case of a suspended sentence, actually understands the
conviction as acquittal,?' because de facto he did not receive any imprisonment that
would prevent him from committing any more criminal offense.”” Consideration
should be given to whether the imposition of a suspended sentence is justified in all
cases and whether the purpose of punishment has been achieved in each individual
case in concreto.

Although there have been fewer and fewer prison sentences in recent years,
short-term prison sentences still take the lead. It is to be assumed that the court is
willing to immediately issue a serious reprimand to the perpetrator as well as social
condemnation for the committed crime. On the other hand, it should be emphasized

21 See more: Krstulovic A, Séepanovié M, Utjecaj izmjena Kaznenog zakona na moguénost i ucestalost
primjene uvjetne osude (i njihov daljnji utjecaj na primjenu instituta kaznenog materijalnog i procesnog
prava), Hrvatski ljetopis za kazneno pravo i praksu, 2006, 13 (2), p. 617-655.

22 Bozié V, Kaznenopravne sankcije u zakonodavstvu Republike Hrvatske — kriticki osvrt i analiza
stanja uz prijedloge de lege ferenda, Zbornik radova UdruZenja za medunarodno krivi¢no pravo, Tara,
05/2019, p.319-334.

More about the suspended sentence, see: Aljinovi¢ N, Djelomicna uvjetna osuda i njezina primjena u
praksi s prikazom sustava uvjetne osude u novom kaznenom zakonu, Zagrebacka pravna revija, 2017,
6 (3), p.337-367.

43



8™ International Scientific Conference
“Social Changes in the Global World” |  Shtip, 2 - 3 September, 2021

that a serious decline in the imposition of prison sentences is recorded by short-term
imprisonment of up to 2 months, which the courts imposed 630 times in 2014, and in
the last year of the observed period 2020, only 138 times.

We can note that a large number of prison sentences ranging from two to five
years were noted down, which was maintained throughout the years of the observed
period. Imprisonment sentences of 2 to 5 years in 2014 were noted (1624), in 2015
(1425), in 2016 (1637), in 2017 (1398), in 2018 (1369), in 2019 (1387) and 2020
(1111), which indicates a certain constant.

The sentence of five to ten years in prison, although numerically much less
represented, is still relatively often imposed by courts. In the observed seven-year
period, the sentences of 5 to 10 years in prison ranged from (191) imposed in 2014,
(171) imposed in 2015, (191) imposed in 2016, (156) imposed in 2017. year, (125)
pronounced in 2018, (150) in 2019 and (138) in the last year of the observed period,
2020.

The number of imprisonment sentences of 10 to 15 years ranged from 29 to 59,
while the number of prison sentences of 15 to 20 years ranged from 3 sentences in
2015 to 23 prison sentences in 2014,

In court practice, in the observed period, the most severe sentences of thirty to
forty years of imprisonment were imposed, as well as a sentence of imprisonment
of forty years. Long-term imprisonment from 30 to 40 years was imposed in each
year of the observed period, the most were imposed in 2014 and 2017, 11 prison
sentences, and the least, only 4 such prison sentences in 2019. In 2015, (13) prison
sentences of 30-40 years were imposed, in 2016 (9) sentences, in 2018 (7) sentences,
and in 2020 (8) prison sentences of 30 - 40 years. The sentence of 40 years in prison
was imposed in two cases, in 2014 and 2017, and in 5 cases in 2016.In 2020, no 40-
year life sentence was imposed.

In 2020, the most numerous criminal offenses for which adults have been
convicted are criminal offenses against: property (25.6%), marriage and family
(14.3%) and human health (19.4%), while imprisonment makes up 24.1% of all
sentences, and suspended sentence 55.6%.%

At least prison sentences were imposed in 2020 (10%), which is also shown in
Figure no. 1.

23 Adult perpetrators of criminal offenses in 2020, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
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Figure no 1. Sentenced to prison in the period from 2014 to 2020.%

In table no.5. and chart no.2. the total prison sentences imposed (unconditional
prison sentences and suspended prison sentences) in the observed seven-year period,
from 2014 to 2020, are presented.

The highest number of total prison sentences was recorded in 2015 (31333), and
the lowest in 2020 (20329).

Of'the total number of prison sentences, in 2014, 41.58% of unconditional prison
sentences were imposed, while 58.42% were suspended prison sentences. In 2015,
the situation changed a lot in favor of suspended prison sentences, so unconditional
prison sentences were represented by only 31.38 °%, while suspended prison
sentences were 68.62%. In 2016, we had 34.94% of unconditional prison sentences
and 65.06% of suspended sentences.In 2017, of the total prison sentences imposed,
31.41% were unconditional prison sentences, while 68.59% were suspended prison
sentences. The same situation marked 2018, with 30.51% of unconditional prison
sentences and 69.49% of suspended prison sentences. The trend is almost identical
in the last two years of the observed period. Thus, in 2019, 29.62% of unconditional
prison sentences and 70.38% of suspended prison sentences were recorded. In 2020,
of the total prison sentences imposed, 30.25% were unconditional and 69.75% were

24 Source: Republic Statistical Office of the Republic of Serbia.
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suspended sentence. We can conclude that in recent years the ratio of imposing
unconditional and conditional prison sentences has been 1: 2 in favor of suspended
prison sentences.

2014 2015 2016 2017 2018 2019 2020
TOTAL 31333 28110 26960 26168 24288 22865 20329

UNCONDITIONAL 13026 8820 9419 8220 7408 6772 6150
IMPRISONMENT
CONDITIONAL 18307 19290 17541 @ 17948 16880 16093 14179
IMPRISONMENT

Table no.4. Adult convicts sentenced to unconditional and conditional imprisonment in the
period from 2014 to 2020.%

25 Adult perpetrators of criminal offenses in 2014, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2015, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2016, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2017, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2018, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2019, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
Adult perpetrators of criminal offenses in 2020, Bulletin of Reporting, Indictments and Convictions,
Belgrade, Republic Statistical Office of the Republic of Serbia.
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Chart no2. Suspended sentence and Unconditional imprisonment, 2014 —2020.2
4. CONCLUDING REMARKS

Imprisonment is a necessary repressive measure provided by the Criminal Code
in the suppression of criminal offenses. Based on a theoretical review through the
reform of criminal legislation regarding the imposition of imprisonment and research
of the case law of imprisonment in the Republic of Serbia, we came to certain
conclusions in the paper.

»lijana’s law* (Law on Amendments to the Criminal Code of December 1,
2019) introduced a life sentence, which included the highest prison sentences until
then, lasting from 30 to 40 years in prison. The stated decision was adopted, although
it was obstructed by certain groups of experts and scientists. It should be emphasized
that the sentence of life imprisonment is the only possible sanction provided for the
most serious forms of criminal offenses and as such certainly has its justification in
the criminal legislation of the Republic of Serbia. It is important to note that on the
one hand, the adopted decision regarding the conditional release of a convict serving
a life sentence is justified, however, on the other hand, it should be pointed out that
such a decision is contrary to Art. 3. European Conventions on Fundamental Human
Rights and Freedom:s.

Namely, according to the Criminal Code of the Republic of Serbia, conditional
release of a convict serving a life sentence is not possible in the case of the following
serious criminal offenses, namely: 1) aggravated murder - who Kkills a child or a
pregnant woman, 2) rape -if during the act the death of the person against whom the

26 1pid.
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act was committed occurred or if the act was committed against a child, 3) intercourse
over an incapacitated person- if the act resulted in the death of the person against
whom the act was committed or if the act was committed against a child, and 4)
intercourse with a child and intercourse by abuse of position -if the child died as a
result of the aforementioned criminal offenses.

If a life sentence without the right to parole becomes final, the provision of the
Convention on Fundamental Rights, which prohibits torture, inhuman or degrading
treatment or punishment, is violated,which is the position of the European Court of
Human Rights. Therefore, in order for a life sentence to be humane and humiliating,
the convict must be given the opportunity from the court to review the sentence after a
certain amount of time spent serving the sentence and to determine in the proceedings
whether it is necessary for the convict to continue serving the prison sentence. If the
convict has largely recovered from the commission of the criminal offense and if it
is not necessary to continue serving the sentence, the court may release the convict
on parole.

In the conducted case law research, we were convinced that in the past seven
years (from 2014 to 2020) there was a rapid decline in the imposition of short-term
prison sentences.

However, we still believe that the problem is short-term prison sentences, which
are still imposed by the courts in a large number of cases, because they do not achieve
the purpose of punishment. Therefore, we suggest that when deciding on the type
of criminal sanction, consideration should be given to replacing short-term prison
sentences with other, alternative sanctions that will affect the convict more and which
will adequately express social condemnation of the perpetrator for the crime.

Likewise, the exceptional prescribing of short-term prison sentences and
the application of alternative criminal sanctions can solve the problem of prison
overcrowding and reduce the number of prisoners serving sentences in penitentiaries.
The problem of overcrowding in penitentiaries has recently been contributed to by
the institute of plea agreements between defendants and the prosecution, which is in
favor of the growing number of decisions on sentencing in the form of suspended
sentences and work in the public interest.
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Abstract

The subject of this paper is the summary study of the procedural aspects of the legal
remedies that can be used by the partners or shareholders of the company, having in mind that
they create relations between them which arise from the obligation law, based on a private
legal basis and relations that are aimed at achieving the goal that was set at the moment of
establishing the company. In that sense, the procedural aspects of the legal remedies are
elaborated, with which the partners or shareholders of the company can exercise their rights
according to the Law on Trade Companies, having in mind both the rights through which they
realize the interests of the company and the rights that arise for them. In doing so, the legal
remedies that they can use in the court procedure in accordance with the Law on litigation
Procedure and the Law on Non-litigation Procedure are taken into account, which can be
divided into two groups, as follows: 1. lawsuits with which a litigation procedure is initiated
for protection, ie realization of a right as actio pro socio and 2. other submissions by which a
non-litigation procedure is initiated before a court in order to enable the partner or shareholder
to inspect the company’s documentation for later realization of his or her right.

Keywords: company, partners, shareholders, lawsuits, actio pro socio
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ArncTpakTt

[Tpenmer Ha OBOj TPYA € CYMapHOTO IIpOy4YyBam€ Ha IPOIECHUTE acleKTH Ha
MPABO3AIITUTHUTE CPEACTBA KOM MOXAT Ja IO MCKOPHUCTAT COAPY>KHHIIUTE OIHOCHO
aKI[MOHEPUTE Ha TPrOBCKOTO APYIITBO MMajKH IPEIBUL JIeKa Mel'y HUB C€ CO3]jaBaar OJHOCH
KOH ce OOJIMIallMOHOIPABHU CO3/aJIeHM Ha IPUBATHOIPABHA OCHOBA M OJHOCH KOHM cCe
HACOYEHO KOH OCTBApyBambhe Ha [IeJITa KOja MOCTOU IIPH OCTBapyBabe Ha TPrOBCKOTO IPYIITBO.
Bo Taa cmucna enabopupaHu ce IPOLECHUTE aCIEKTH Ha [IPAaBO3ALITUTHUTE CPEICTBA CO KOU
COAPYXHULIUTE OJHOCHO AKIIMOHEPUTE HAa TPrOBCKOTO APYILITBO MOXE Ja T'M OCTBapyBaaT
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IpaBara KoM criope]i 3aKOHOT 3a TPrOBCKUTE JIPYIITBA UM IIPHUIIAraaT UMajKy ' IPEABH]] KaKo
OHHE IIpaBa MpeKy KOM T'M OCTBapyBaaT MHTEPECUTE Ha JPYIITBOTO, Taka U OHHUE NpaBa KOU
Mpou3JIeryBaar 3a HuB. [Ipu Toa, IMTaBHO ce UMaat MPeBHU OHU IPABO3AILTUTHU CPEACTBA KOU
THE MOJKaT Ja ' yrnoTpeOyBaar BO IOCTAIIKaTa IIPEe Cy/l COMIACHO Ha 3aKOHOT 3a HapHUYHATA
MOCTankKa U CONIaCHO Ha 3aKOHOT 3a BOHIIAPHUYHATA MOCTANKa U KOM MOJXKarT Ja ce Hojenar
Ha JIBe IPYNH U Toa: 1. Tyk01 cO KOU ce MoBelyBa IIapHUYHA [I0CTAIIKA 3 3aIUTUTA, OJHOCHO
OCTBapyBame Ha HEKOE IIPaBO MM Kako actio pro socio u 2. Apyrd MOAHECOLHU CO KO ce
M10BE/lyBa BOHIIAPHMYHA [TOCTAIKa IIPE CyJl CO 1€ Ha COAPYKHUKOT OJHOCHO aKIIMOHEPOT Ja
MY c€ OBOMOYKH YBH/I BO JIOKyMEHTal[1jaTa Ha APYIITBOTO 3apajy OAOIHE)KHO OCTBAPYBabE
Ha HEKOE HETOBO IIPaBo.

Knyunu 360poeu: TproBcKu IIpyLITBA, COAPYKHHIM, aKIMOHEPH, TYKOH, actio pro
socio

BoBen

TproBckoTO IpyIITBO IPECTaBYBa 3/PYXKYBamkbe Ha JIMLA HA IIPUBATHO IIpaBHA
OCHOBA, KOja HaCTaHyBa CO MPABHO JIEJI0 3apajid OCTBapyBakhe HA 3aeIHUYKA ST Ha
CHTE YWICHOBH KOM BO IITO BO MOMEHTOT Ha OCHOBale Ha JPYIITBO CTaHyBa I Ha
JPYLITBOTO.

TProBcKOTO APYHITBO Ce OCHOBA CO JOroBopoT 3a apymTBoTto (JJIOO u mp),
OJTHOCHO €O CTaTyT Ha ApymTBoTOo (AJl M Ap), mpH MITO TOTOBOPT CE€ CKIIydyBa,
a CTaryToT ce ycBojyBa Bo mucMeHa dopma (wi.22 ox 3T/I). M exHuor u mayruor
NpecTaByBaar MpaBHH Jiej1a, HO HE BO CMHCIIA JieKa ce paboTH 3a IOrOBOP CO KOj JBE
WK TIOBEKE CTPaHU 3a€MHO ce 00Bp3yBaaT Ha MPECTAlUHHU, 3aI0BOJIYBajKH CBOUTE
pa3IMYHU UHTEPECH, TYKY CEKOj 3/IpyKyBau ce 0OBp3yBa Ha JaBarba U CTOPYBakbha
BO JIPYIITBOTO, JICNyBajKd BO MHTEPEC KOj IITO My € 3aCAHHUYKH CO OCTAHATHTE
3npyxxyBau - affectio societatis ( ius fraternitatis), mopajau 1mro taa 3eika Tpeda aa
ce CMeTa 3a 3aC[IHUYKHU aKT Ha 3[[Py)KyBa4yuTe.

Bo Teopujata cekoraiil ce ocTaByBa MpalliambeTo 332 OMHOCOT Mel'y HHTEPECUTE
Ha COAPYKHUIIUTE, OMHOCHO aKIIMOHCPUTEC HA TPrOBCKUTE APYILITBA, HUBHUTEC JIMYHU
MHTEPECH 0 OTHOC Ha MHTEPECUTE Ha TPrOBCKOTO APYIITBO U JAJIU JICITyBaHETO
Ha TPrOBCKOTO JPYIITBO BO PaMKUTE Ha HErOBUTE MHTEPECH, KO€ € CIPOTHBHO Ha
JIMYHUTC MHTCPECHU HA COAPYKHUIUTEC WM aKIHUMOHCPUTEC, € HCAOMYIITCHO M JaJIn
Tpeba 1a Ouie CaHKIIMOHUPAHO, 1A Iy PH M TOTAII KOT'a TOA HE € TIPEIBHICHO CO 3aKOHOT
3a TProBCKUTE JpylUTBA. TOKMY CyMAapHOTO IPOy4dyBame€ HA  IIPABO3ALUTUTHUTE
CpelncTBa KOM MOXKAaT Ja TO MCKOPUCTAT COAPYKHHUIIUTE OJHOCHO aKIMOHEPHTE Ha
TProBCKOTO JIPYIITBO € MPEeaMET Ha OBOj TPYA MMajKH MpEeIBH] JeKa Mery HUB ce
CO3/1aBaaT OJHOCH KOW C€ OOJHMralMOHONPABHU CO3/1aJICHH Ha MPHUBATHOIPaBHA
ocHoBa. [lopaau Toa, cTaTynpaHa € U peryjiariuBaTa 3a IpaBO3alITUTHATE CPEICTBA
Kaj 3ApYy)KyBamaTa BO TPrOBCKO JAPYIITBO COIIACHO CO OIINTHTE Hadela Ha
OOJIUTaIIOHOTO TPABO, a MOCEOHO Ha HAYeJIOTO JieKa OJroBapa 3a IITEeTa CeKOj KOj

52



Faculty of Law,
Goce Delcev University, Shtip |  Republic of N. Macedonia

MIPUYHHY IITETa 3 IPYyT U JeKa Ha OIITETEHHOT My Ce rapaHTUpa MPaBOTO Ha TyK0a
npen HagemkeH cyl. Ce pa30upa oBa € e[ieH acleKT oJl morpedara 3a MoCTOCHE Ha
[PaBO3AIUTHTHHU CPEJICTBA 38 OCTBAPYBambe HA NpaBara Ha COIPY>KHHUIUTE, OMHOCHO
aKIMOHEpUTE BO TPrOBCKUTE APYIITBA, & BTOPHOT aCIeKT € OCTBapyBame Ha LIENTa
KOja TIOCTOM MPH OCHOBAKETO HA APYIITBOTO.

1. OmnmTH coriieyBama 3a TPrOBCKUTE APYIITBA

1.1 IlesiTa HAa OCHOBAKH-€TO M MPEMET HA PA0OTEHETO HAa TPTOBCKO APYUITBA

OcHoBame Ha OIPEICHO TProBCKO APYIITBA BCYIIHOCT € OCTBapyBame Ha
Hamepara Ha JHIaTa MpPaBHU WM (U3MYKH KOj TO OCHOBAaT € IMOCTHTHYBambe
Ha OfpelieHa 3acJAHWYKa Lies. Bo Haykara Hamepara 3a TOCTHTHYBambe Ha Taa
3aeJHMYKa 1en ce uMeHyBa kako affectio societatis (Vasiljevi¢ 2011) wumm ymre
1 kako ius fraternitatis, kou OMMH O3HadyBaaT TOCTOCHC 3a¢JHUYKA BOJja Ha
CHUTE COAPYXHUIHM (3APYKyBauH) Aa I'M rpynupaar u oOenuHaT CBOUTE yCHIOU BO
TMOIVIE/l HAa OCTBApYBAaWmETO Ha 3aeAHMYKara 1ei. OBHe JTaTMHCKH M3pa3H yIaTyBaar
Ha TICUXOJIONIKAaTa BpCKa Mery 3ApYKyBadHTe, KOjallTO € KOHCTUTYTUBEH €JIeMEHT
Ha JIPYIITBOTO, @ YMU COCTABHM JICJIOBH CE€ OTCYCTBO Ha CyOOpauHamuja Mery
3MPY’)KyBayuTe, BOJIjaTa 3a COpabOTKa BO BOACHKETO HAa PaOOTHTE HA JPYIITBOTO U
npudakameTo Ha 3a€AHUYKUTE PU3UIM, YMj MHTEH3UTET Bapupa Of €IHa [0 Apyra
(¢opma Ha APYLITBO, OMHOCHO O] €IHA JI0 Apyra Kareropuja Ha 3apyxyBadu. Bo
npaBHara Hayka e, (Barbi¢ 2008) peuncu, onto npudarena rezara eka, mo npaBuio,
HE MOJXKE J1a HaCTaHe U Ja er3ucTHpa JAPYIITBO Oe3 BoyjaTa Ha 3APYKyBauHTe, a Toa,
BCYLIHOCT, ja M3pa3yBa CMHUCIIAaTa U 3Ha4YeHeTO Ha TepMUHOT affectio societatis.

Bo Bpcka co mocToemeTo Ha oBaa BOJja U el Ha 3[PYXKYBadyUTe BO OAPEICHO
TProBCKO JIPYIITBO, BO HAayKaTa € BOOUSHO JIeKa IeJiTa MOpa Jia UM OJIroBapa Ha CUTe
30pY’KYBauH M € CYLITECTBEH €JIEMEHT Ha JOTOBOPOT Ha KOj Ce 3aCHOBA JPYIITBOTO.
VmeHo, cute 3mpyyBaud MopaaT Ja INPHIOHECYBaaT KOH OCTBAPYyBAaETO Ha
3aeIHMYKATA 11eJI, HO HUBHUOT MPUIOHEC HE Mopa Jia Oujie eHAKOB HUTY BO OJHOC
Ha HAYMHOT KAaKO KOH TOA MPHI0HECYBAaT, HUTY BO OJJHOC Ha rOJISMUHATA Ha OHA LITO
ro MpHUIOHECYBaar (Mapu, HeKOja IMOTHA BPEIHOCT, TPY/, COBET UTH.).

Bo 3akonor 3a Tproeckute npymrsa (3T/]), kaj onaenHnTe BUIOBH IPYILITBA, HE
€ TPOIHIIIAHO KOja € LeNITa MOopaau Koja 3ApYKyBaduTe (aKIIHOHEPH, COIPYKHULIH)
OCHOBAAT TPrOBCKO JAPYIITBO, Mel'yTOa, BO ofipedara o wieH 4 ctaB 1 ce mponuirysa
JieKa TProBell, BO CMHUCIIa Ha TOj 3aKOH, € CEKOE JIMLIE KO€ CaMOCTOJHO TPajHO BO BH/I HA
3aHUMa€ BPIIX TPrOBCKA JICjHOCT 3apajid OCTBapyBambe JOOMBKA CO MPOU3BOJCTBO,
TProBHja U JIaBame YCIYTH Ha 1Ma3apor.

Bo Teopujara e ucrakHaro Jeka Tpeda na ce mpudaru JieKka LeiTa Ha CeKoe
TPrOBCKO JIPYIITBO C€ COCTOM BO BOICH-E Ha MPETIPHjaTeUeTO KOE IITO TOa TO
uMma. [Ipu oBa, mox npernpujatre, BO cMucia Ha wieH 3 craB 1 Ttouka 40 ox 3T/,
ce c(aka 30up of mpaBa, cTBapH ¥ (AKTUUKH OJHOCU KOM MMaaT UMOTHA BPEIHOCT
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W KOU TpHIaraat KOH TProBCKaTa JAEJHOCT Ha TPrOBELOT, IPH IITO OBUE CIEMEHTH
ja COUYMHyBaaT aKTHMBaTa Ha TProBELOT, HO T'M omdakaar U HEroButre OOBPCKHU.
[Ipernpujaruero nmpercraByBa IEIOCEH MPaBeH 00jeKT KOj MOXe Ja Ouie BO IIPOMET.
Criopen Toa MpeTHpHUjaTHETO HEMa MPaBeH Cy0jeKTUBUTET U CAMOTO TOA HE MOXKE J1a
OuJe HOCHUTEI Ha IpaBa U OOBPCKHU.

On menra Ha JpPymTBOTO Tpeba Ja ce pa3iuKyBa HETOBHOT MpEIMET Ha
pabotemero. Co BpIICHE Ha JCJHOCTUTE KOUIITO T'O COYMHYBAarT MPEIMETOT Ha
paboTemeTo, APYIITBOTO ja OCTBapyBa CBOjaTa IeJ HA OHA MOjpadje Ha KOe ja
OCTBapyBa CBOjaTa JICJIOBHA JISJHOCT, Ia OU MOXKEJIO JIa Ce Kaxe JeKa OCTBAPYBAHETO
Ha MPEIMETOT Ha PabOTeHETO O3HAYYBa KOHKpETH3allkja Ha IIeTa Ha JPYIITBOTO.
Criopen Toa, IpeAMETOT Ha pabOTEHETO Ce 3alHIyBa BO TPrOBCKUOT PETUCTAp H,
[JIaBHO, TPrOBCKOTO JPYIITBO MOXKE Aa IMpe3eMa NpaBHH pabOTH M [I€jCTBHja BO
paMKUTE Ha MPEIMETOT Ha PabOTEHETO, HO CIOpe] oApeaduTe o wieH 64 craB 2
on 3T/, nmox oapeneHy yCIOBH, TOTHOBAXKHU CE M OHUE MPAaBHU pabOTH KOUILITO TH
CKJIy4yBa, OJJHOCHO NPAaBHU paOOTH KOMIITO I'M TPe3eMa TPrOBCKOTO JPYIITBO CO KOU
LITO € MPeYeKOpeH MpeIMeTHOTO paboTeme. OBa 03HaUyBa JieKa Kaj Hac € HalmyIITeHa
JNOKTpHHaTa ultra vires, criopes Koja ce HEeBa)KEUKH MPAaBHUTE JieNia ITO T'H Ipe3ema
JIPYIITBOTO HAJIBOP O] MPEeIMETOT Ha padboTemero (Heakos, bennuanen, ['paguiku
— JIazapescka 2003).

1.2 OcHoBam€ U /IeJIOBHO PadoTeme HAa TPrOBCKOTO APYIITBO KAKO MPaBeH

cy0jexT

Co ommen Ha TOa JieKa TProBCKOTO JPYIITBO CE OCHOBa CO JOTOBOpP 32
JOPYLITBOTO, OAHOCHO CTaryT Ha JAPYLITBOTO, CO €AHOIIACHA COINIACHOCT Ha CHUTE
30pyKyBadd. MeryToa JOKOJIKy ce pabOTH 3a MPOMEHA Ha TAKBUOT aKT, KOra CTaHyBa
300p Ha apymTea Ha kanutanor (JJOO, AJl), He e moTpeOHA COMIACHOCT Ha CHUTE
3MPY’)KyBauH, TYKYy HajMaJKy KBaJIM(UKYBAHO MHO3UHCTBO HA HUBHUTE INIACOBH IIITO
€ TIPOIUIIIAHO CO 3aKOH, OAHOCHO CO JOTOBOPOT MJIM CTAaTyTOT, @ H CO MCIIOJIHYBamba
Ha HCKOU JOIOJHUTCIIHU NMPETIIOCTABKU.

MeryToa, 3a HacTaHyBambe Ha TPrOBCKOTO APYIITBO HE € JIOBOJIHO /1 CE CKITy4r
JOTOBOPOT, OJHOCHO Ja c€ YCBOM cTaryToT. [lokpaj Toa, moTpeOHO € U y4ecTBO Ha
JprKaBaTa Kako BIIACT, KOja PEKY OBJIACTEHUTE OPraHy UCIIUTYBA JJAJIU CE UCTIOIHETH
NPETINOCTABKUTEC KOU MOXKAT da AO0BEAAT N0 HACTAaHYBAaH-€ HAa TPrOBCKOTO APYLITBO
KakKoO IpaBHO JIMIE, U OOKOJIKY YTBPAU JACKAa CC HCIOJHETH THUC IMPETIIOCTABKU,
JPYLITBOTO C€ 3aIIUIIIYBa BO TPrOBCKUOT PETUCTAP.

Kora HacTanyBa TProBCKOTO JIPYIITBO KaKO MPABEH Cy0jeKT, TOA II0CTOU OJJBOCHO
071 3Ipy>KyBauuTe, C€ 0CAMOCTOjyBa BO OTHOC Ha 3JIPy’KyBauWTe U CTaHyBa MOCEOCH
IpaBeH Cy0jeKT KOj € HOCUTEI Ha IpaBaTa u Jo/bkHocTuTe. [lopaau Toa, co wieH 25
on 3T]1 e nponuiaHo JeKa TPrOBCKOTO JIPYIITBO, KO€ CTEKHYBA CBOjCTBO Ha MPaBHO
JIUIIE CO YIHCOT BO TPrOBCKHOT pPETHcTap, MOXKE Ja CTEKHyBa IpaBa M Ja Ipe3eMa
0OBPCKH, J1a CTEKHYBa CONICTBEHOCT | APYT'H CTBAPHH NpaBa, Ja CKIydyBa JOrOBOPH
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W JIpyTu MpaBHU paboTH, a TY)KM U Aa Ouje Ty>KEHO MpeJ Cyl U Jia y4ecTByBa BO
JIpYTry MOCTAIKU.

Ha T0j HaumH BO cilydaj Kora TProBCKOTO JPYIITBO CTEKHYBa CBOjCTBO Ha
MIpaBHO JIUIE, OAHOCUTE BO CaAMOTO APYLITBO, ACITYBAKCTO CIIpEMa TPETUTE JIMUIA,
a 0COOEHO CTAaTyCOT Ha HErOBHOT MMOT, JOOMBaaT coceMa MOWHAKBA JUMEH3H]a.
TaKa, HUMOTOT Ha APYUITBOTO MPETCTAaByBa CECBKYITHOCT Ha IIpaBaTa, COIICTBEHUYKHU U
JpYTH CTBapHM IpaBa IITO APYIITBOTO I'M CTEKHYBa Haja qoOpara (mapure, CTBApUTe
n HpaBaTa) IITO COAPYKHUIUTE, OAHOCHO aKIUOHCPUTC I' BIIOKUJIC BO JPYUITBOTO
WM KOMIITO JIPYIITBOTO T'M CTEKHAJO CO cBoeTo padoreme (wi. 3 1. 21 ox 3T/), a
IIPU IITO aKIUOHEPUTE, OAHOCHO COAPYKHULIUTE HE MOXKAT [1a OCTBApyBaaT HUKAKBU
paBa BO OJIHOC HA TOj UMOT.

Co ories Ha M3HECEHOTO, TPrOBCKOTO JIPYIITBO C€ MHCTUTYIMOHAIN3UPA, TaKa
LITO TY TIOBP3yBa 3/PYKyBaunTe BO €HA MOTPajHA 3aeAHUIA, KOja Ce Pa3IMKyBa Off
OHHME OOMMralMOHOMPABHU 3aCTHUIIM BO KO CTPAHUTE HE CE MOTPajHO TMOBP3aHH,
TYKy Kako OOJHMIallMOHONPABHU OJHOCH TIPECTaHyBaaT CO MCIOJIHYBame Ha
OOBpCKHTE TMOpaaM KOM M HAcTaHaie. 3[pY)KyBauUTe KOW OCHOBAJE TPIrOBCKO
JIpYLITBO, IIaK, CE IOBP3yBaaT, KAKO COAPYKHULY WIH aKLIUOHEPU, BO 3a€HUIITBO
BO KO€ BIIaJiee HA4YeJIOTO Ha 3aeMHa A0BepOa IUTO MPOU3JIEryBa O OKOJHOCTA JeKa
THE C€ 3JIpYyXKHJe 3apaJd MOCTHTHYBal¢ HA M3BECHA 3aeIHHYKA I1IeJ, IITO 3HAYH
JACKa Ha TOa ' npujiaroaujie 1 CBOUTC NMOoCANMHEYHU NHTEPECHU, HO CO 3PYKYBALETO
HE Ce OJIpeKHAJe OJf OCTBApPYBAHETO HA COICTBCHUTE IMOCIMHCYHU HHTEPECH.
HaBCI[eHI/ITe HUHTCPCCU 3AYXKYBA4OT MOKE Ja I'M OCTBAapyBa, HO HC CIIPOTHBHO Ha
OHa MITO 1O MpU(aTHI KaKo 3aeHMYKA IIeT CO 3Iy)KYBabETO, OCBEH IITO HEKOj OI
HUB C€ 33JI0BOJICHH M CO OCTBapyBambeTO Ha 3acaHMYKara 1ei. Co 30pyKyBameTo BO
JPYIITBOTO 3[PYKyBauOT C€ COIIACHII Ha TAKBOTO OIPaHUYYBabhE.

1.3 OnuITo 3a MpaBO3aITUTHHTE CPEACTBA HA 3IPY:KyBAYUTE BO TPrOBCKO

APYUITBO

Hayenoto Ha noBepOa BO OBHE 3/ApYKyBamka MOTEKHYBa O]l NMpHMEHAaTa Ha
HAYesI0TO Ha COBECHOCT M YECHOCT O] OOJHMTalMOHOTO MPaBo, a BO IPYyIITBATa ce
0JJpa3yBa BO 3allITUTATa Ha MIpaBaTa v BO JIojatHOTO nocranyBamwe (Hasi¢ 2013). Taxa,
Ha IIpUMEpP, MIPEKY IPABUIOTO CIIOPEL KOE IO €AHAKBU YCIOBU 31PY)KyBauUTe UMAAT
eHAKBU TIpaBa BO JPYIITBOTO (HAIp. aKIIMOHEPUTE BO aKIIMOHEPCKOTO APYILUTBO),
THE MMaar MpaBo J1a OapaaT HaJOMECT Ha IITETa OJf aKIIHOHEPOT KOj TO MCKOPHCTHII
CBOCTO BJMjaHHE Kaj OPraHMTE Ha JAPYIITBOTO 3a Ja OW OCTBAPHJI KOPHCTH KOU
HEMY HE My NpuIaraar, Wid MpaBo Ha WHPOpPMHUpake. 3a cayvyauTe Ha TOoBpeaa Ha
3aeMHara JoBepOa Ha 3[pyKyBauUTe, HEKOTall Ce TMPOIHIIYBAaaT CaHKIMU BO BUJL
Ha MOXHOCT Ha MoOMBame Ha OJUTyKUTE Ha coOpaHueTo Ha AJl iy Ha coOMPOT Ha
COIPY)KHUIIMTE, TIONHECYBambe Tyxk0a MPOTUB APYT COIPYKHHK (actio pro socio) (
Veronica 2016) u cnuyHo. 3Hauu, HE CTaHyBa 300p 3a HaueJIo Koe OM MMaJio caMo
TEOPETCKO 3Haueke, TyKy MpUMEeHaTa Ha Toa Ha4elo MOXKe Ja JA0Bele 10 CEPUO3HH
MOCIIETUIH BO OJJHOC Ha JIPYIITBOTO.
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TokMmy mopagu OHa WITO € W3HECEHO MOHAmpel, OBAe MoceOHO ke Oupar
enabopupaHy MpPABO3AIITHTHUTE CPEACTBA CO KOU COAPYKHHUIIUTE, OIHOCHO
aKIIMOHEPUTE BO TPrOBCKUTE JAPYIITBA MOXKE Ja T'M OCTBapyBaaTr IpaBara KOH,
criopea 3aKOHOT 3a TPrOBCKUTE JPYILITBA, UM MpHIaraat, UMajKi TH TPeABUT Kako
OHHeE MpaBa MPEKy KOU T 0CTBApyBaaT CBOMTE HHTEPECH BO JAPYILITBOTO, TaKa M OHHUE
npaBa KoM MPOU3JIEryBaaT 3a HUB JJOKOJIKY C€ pPaOOTH 32 HEJI0jalIHO MOCTAIyBakbe OJ1
CTpaHa Ha JIPyrUTe COAPYKHHIIM, OJJHOCHO aKI[MOHEPHU, WM OJf CTpaHa Ha CaMOTO
APYUITBO. HpI/I TOa, INIaBHO, C€ UMAaaT MpeABU OHUC MPaBO3AIITUTHU CPCACTBA KOU
COIPYKHHUIIMTE, OMHOCHO aKI[MOHEPUTE MOXKAT Ja TH YHnoTpedar BO MOCTAIKa mpes
Cya.

Bo oBue cityuau Mmoxe J1a ctane 300p U 3a actio pro socio/societate (Van Deventer
2019) , K0j TIOUM O3HauyBa MOYKHOCT OAPEJICH CONPYKHUK WIIM aKIIUOHEP, HAMECTO
TPrOBCKOTO JIPYILITBO, JIa TIOCTaBU Oapame cripemMa Ipyr COIPYKHUK WU aKIHOHEP
KOj HE TM MCIOJHUI OOBPCKHUTE KOW MPOM3JIETYBAar 3a HEro Of 3PYKYBambETO BO
TProBCKOTO ApymTBO. OBaa actio pro socio Moxe 1a Oue mocraBeHa Bo Gopma Ha
Ty0a cO Koja ce MoBeyBa MapHUYHA MOCTANKa MWK BO (OpMa Ha MPEAJIOT CO KOj
ce MoBe/lyBa BOHITAPHUYHA MTOCTAIKA TPE]] CyJI, KOe HEeIlITO MOXKE Jia Ce MPOLICHH O
COJIp)KMHATA Ha CEKOja KOHKPETHA TY»K0a, OJHOCHO ITPE/IJIOT.

[IpaBo3alITUTHUTE CPEACTBA, MAK, [IABHO, MOYXKAT JIa CE MOJIeJIaT Ha: a) TYKOu
CO KOU Ce TMOBEAyBa IMapHUYHA MOCTAIlKa 3a 3alITUTa, OMHOCHO OCTBapyBame Ha
HEKOE TIPaBO MJIM KaKo actio pro socio u 0) APYru MOJHECOIH CO KOU CE MOBEIyBa
BOHIIAPHUYHA MOCTAIKA MIPEJI CYJI CO LIeJl Ha COAPYKHUKOT, OJJHOCHO aKIIMOHEPOT, CO
COJICjCTBO Ha CyJ Ja My ce 00e30e/u YBH/I BO JOKyMEHTalija Ha JAPYIITBOTO 3apajiu
MOJIOLHE)KHO OCTBapyBamhe Ha HEKOE HETOBO MPABO, WITH Ja ce 00e30e11 HeNpeYeHO
paboTeme Ha IPYyLITBOTO, KO€ MOpaan He(yHKIMOHUPAKE HA OPEIACHH OPraHu He
MOXKE J1a C€ OCTBApH, a UCTO TaKa M KaKo actio pro socio.

Ormira opes10a 3a 3alITUTa Ha MPABO MPE]] CY/O0T € coaprkana Bo wieH 42 o 3T/]
, CIIOpeIT KOj, aKO OpraH Ha TPrOBCKOTO JIPYIITBO MOBPEAX IPABO HA COAPYKHHUIIUTE,
OZIHOCHO Ha aKIMOHEpHTE KO€ IITO MPOU3JIEryBa OJ COIPYKHHUIITBOTO, CEKOj
COIPYKHHUK, OJJHOCHO aKI[MOHEP MOKe Ja Oapa 3alITUTa Ha TOA MPaBO MPEJ Cy/ ITO
€ HaJUIeKEH Crope 3aKOHOT 3a CYJIOBUTE.

2. Hexou nponecHONpaBHHU aNleKTH BO BPCKA €O NMPABO3AIITUTHUTE CPeCTBA
HA 3/IPY’KyBa4YnTe BO TPrOBCKO APYLITBO

2.1 CymapeH npuka3 Ha oapeaduTe o 3aKOHOT 32 MAPHUYHATA MOCTANKA

BO BPCKAa CO MPaBO3ALITUTHUTE CPEICTBA 32 MOBeAyBalbe HA MAPHUIA

Crnopen 3akoHOT 3a mapHuuHaTta nocramnka (3I1I1), mapHuyHara mocranka ce
MOBeyBa CO Tyk0a Kako MHUIMjaJICH aKT BO KOja KaKO CTPaHKH MOCTOjaT TYXKHUTEI
u TyxeH. Tyx0ara mpeicraByBa MapHHYHO JA€jCTBHE 4Hja (OpMa W COIpKUHA
e ompenenena co 3III1 — um. 175. [lokpaj ocranaroto TyxOara Tpeba aa COApPKH
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orpezieNieHo Oapame BO Morvie]] Ha TJIaBHaTa padoTa U Ha CIIOpeAHUTE Oapama, GaKTH
BP3 KOM TY)KHTEJIOT IO 3aCHOBA 0apameTo, J0Ka3H CO KOM Ce yTBP/yBaaT OBUE (PaKTH,
Kako M JPYTU MOJATOIM KOM MOpa Jia I'M MMa cekoj moaHecok. Cynor ke mocramnu
criopes Tyxk0ara ¥ Kora TY)KUTEJIOT HE IO HaBell IIPaBHUOT OCHOBA Ha TYXOCHOTO
Oapame, a ako TY)KHTEJIOT IO HaBeJl MPaBHUOT OCHOB, CYJIOT HE € Bp3aH 3a HEro -
ui1.176 ox 3I1I1.

Bo enna Tyx0a Ty)KUTEIOT MOXeE Jia UCTEKHE MOBeKe Oapama MPOTHB UCTHOT
TY)KEH Kora cuTe Oapama ce TOBp3aHH CO UCT (PaKTUUKHU WITH TIPABEH OCHOB HO U KOT'a
HCTHUOT CyJl CTBAPHO € HAJIJISKEH 3a CEKOj Ol OBHE Oapara M Kora 3a CUTe Oapama
€ OMpe/esieH MCT THUI MocTanka. TyKHUTEeI0T MOXKeE JIBE WM TOBeke Oapama Ja Th
HCTaKHE BO e/lHa Ty>k0a U Taka CyJ0T Jia TO YCBOU CJISTHOTO O THE Oapama ako Hajle
JIeKa OHa IITO € MpeJ Hero UCTaKHAToO He € ocHoBaHO — wi. 178 ox 3I1I1.

Bo Bpcka co mpecTtaHOK Ha CBOJCTBOTO Ha COIPYXHUK OTHOCHO aKI[HOHEP BO
TEKOT Ha MapHMIATa IITO ja 3aBell APYT COAPYKHHK cortacHo oxpeadute on 3T]]
on uHTepec e onpenoure o wien 185 ox 31111 co koj e mponuiaHo AeKa ako HEKoja
OJI CTPaHKUTE OTYI'W MPEIMET WIIM MPaBO 3a KOj Teue MapHHIA TOA HE MPeyH Jia ce
JIOBPIIN TIAPHUIIATA Mel'y UCTUTE CTPHAKHU CO TOA LITO JIMIETO KOE IO MPUOaBUIIO
MPEIMETOT MJIH PABOT 32 KOe Teue MapHHUIaTa MOXKe Jia CTaIli BO ApHHUIIATa HAMECTO
TY)KUTEJIOT OIHOCHO TY)KEHHOT, CMA0 aKo CO TOa Ce coriacaT ABETe CTPAHKU.

Co orapendute on 3T/l 3a mpaBo3alITUTHUTE CPEACTBA, BO IOBEYE CIy4aeBU
ce MPONHMIIYBa JeKa MapHHUIATa CO W3BECHO MPABO3AIITUTEHO CPEACTBO — TyXk0a,
MOXKE JIa ja MoBele 3IpyXKyBad, OWJIO TOa Jia TO CTOPH MOCAWHEYHO WU 3aeIHO CO
JPYTH OBJIACTEHH CYOjeKTH — 3/PYKYBadH OJHOCHO MOHEKOTall 3a¢HO M CO CaMOTO
TproBcko ApymTBo. Co OIviea Ha OBa BO MPEIBH[ J0ara MPUMEHa Ha MHCTHTYTOT
conapHUuYapy BO MapHUYHATa moctanka. Bo Taa cmucna ce oapenodute on wi. 186
on 3I1IT u HaTamy cO KOM € MPOIHMIIAHO JIeKa MOBEKE JIMIa MOXKAT CO €Ha TyK0a
Jla Ty’Kat, OMHOCHO Ja OMJaT Ty)KeHH (ComapHUYapH) ako BO TOIIIE HAPEIMETOT
Ha CIOPOT CE€ BO MpaBHA 3ae/HHMIA WIIM aKO HHMBHHTE MpaBa OTHCOHO OOBPCKH
npousJieryBaar o UCT q)aKTI/I‘IKI/I WJIW IPpaB€H OCHOB, IIPH LITO J0 3aKITy4yBalkbE€TO Ha
IJIaBHATa pachpana, MoJ HABEJICHUTE YCIOBH MOKPAj TYKHUTEIOT MOXKE J1a IPUCTAIH
HOB TY>KUTEJI, TP IITO JHMIETO KO IITO MPHUCTAIyBa KOH Ty0aTa Mopa J1a ja IpUMH
MapHUIIaTa BO OHAa COCTOj0a BO KOja Taa ce€ Haora Kora Toa CTalyBa BO Hea.

Cekako Tpeba Ja ce MMa HPEIBH] JCeKa CEKOj COMapHUYap BO MOCTAalKaTa €
CaMOCTOjHa CTPaHKa U HETOBUTE JIejCTBUja WIIU MPOIYIITamkha HE UM KOPUCTAT HUTY
UM IITETAT HA APYTrUTC COITapHUYapH.

Bo mpakrtukara MoXxe Ja ce CIIydd JAPYro JIMIE KOe MOXe aa Ouzie TyKUTelnl
Jla He caka Jia ce IPUKIY4YH KOH Ty)K0aTa Ha JpyT, Kako CONMapHUYap, HO Cerak nma
MHTEpeC MapHUIIaTa Ja 3aBPIIH BO KOPUCT HA TYXKUTEJIOT, Taka Ha PUMEp OJPEICH
COIPYXHUK WM aKIHOHEp Ma M CaMOTO TPrOBCKO JPYIITBO MMa MHTEpEC Ja ce
ycree co Tyk0ara MpOTHUB PAKOBOIHO JIMIE BO KOPHCT Ha TPrOBCKOTO PYIITBO MOXKE
Jla 3eMe y4ecTBO BO MMapHHIIaTa Kako 3amenryBad. MimeHo, ciopen wien 194 ox 31111,
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JHLE KO€ MMa MpaBeH MHTEPEC BO MapHHILA IITO Tede Mely OPYyrH JiMha exHa O
CTPaHKHTE Ja ycIiee, MOXKe J]a U Ce€ TPUIPYKU Ha Taa CTPaHKa KaKo 3aMellyBay 0]
yCIIOBUTE MPOMNHUIIAHU cO Taa oxpenda u HatamomHute oxpendu ox 3II1. (HaBnap
2013)

Co omen Ha YCTPOjCTBOTO Ha MpaBo3alITUTHUTE cpencTsa Bo 3T/, onpendute
ox 3I1I1 3a 3amenryBay Ha CTpaHa Ha TY)KUTEJIOT, YeCTO MOYKAT Jia J10jAaT JO IPUMEHa.
[Ipu Toa ce nMa npenBuA JeKa 3aMelIyBadoT MOpa /1a ja MPUMHU NapHHULaTa BO OHaa
cocrojba BO Koja ce Haofa BO MOMEHTOT KOra Ke ce 3aMellTa BO MapHHUIaTa, a BO
HATaMOLIHMOT TEK HA MAapHMULATA TOj € OBJIACTEH Ja UCTAKHYBa MPEAJIO3U U J1a TU
npe3eMa CUTe APYTd MapHUYHH JI€jCTBHja BO POKOBH BO KO THE JIejCTBHja OM MOXKena
Jla TH [Ipe3eMa CTpaHKaTa Ha Koja U ce mpenpykui — wi. 196 ox 3I1I1

Bo onpenenu cirydaeBy ce MpONUILIY TBa J€Ka OAPEICH COAPY>KHUK HJla aKIIHOHEP
MOK€, HAMECTO TPTrOBCKOTO JAPYIITBO JIa IOCTaBH Oapame crpemMa JpyT COAPYKHUK
WIM aKUUOHEep Ja TUHUCIONHH OOBPCKMTE KOM IPOM3JIEryBaaT 3a HEro crpema
TProBCKOTO APYLITBO WM Mak Oapame co Koe ce 0apa HUIITOBHOCT WM c€ ITOOUBa
OJTyKa Ha TPrOBCKOTO JIPYILTBO KOE € BO KOPUCT M HA OCTaHATUTE 3Ipy>KyBauu. Bo
TaKOB CJIy4aj HECOMHEHO CTaHyBa 300p 3a actio pro socio/sociatate ITO € peloK
CITy4aj BO NPaBHHUOT JKUBOT, €IHO JIMLA J1a IIOCTOM CBOE TY)XOCHO Oaparme BO KOE
nobapyBa KOPHUCT MJIHM Apyra NpuaoOuBKa 3a TpeTo juue. Actio pro socio Moxe aa
Oupge nocraseHa Bo (popMa Ha TyxO0a co Koja ce MoBeAyBa MapHUYHA OCTAKa WIN
BO (popma Ha MpPEIJIOr CO KOj C€ TMOBEeIyBa BOHIAPHUYHA MOCTANKa MpeJ Cyd, Koe
HEILTO MOXeE Jla Ce MPOLIEHH O COAPKMHATA Ha CEKOja KOHKpPETHA Ty»k0a, OMHOCHO
Ipe/sIor.

Cenak 3a HOBelyBambe Ha TAPHUYHA [TOCTAIKA CO TY>K0a COAPYKHUKOT, OJTHOCHO
aKIIMOHEPOT, MOpa KOH TykO0ara IMOKpaj OCTaHATOTO Ja MPWJIOKH U JO0Ka3H CO KOU
CYIOT Ke YTBpPIM JieKa TOj MMa CBOjCTBO Ha COAPY)KHUK OJHOCHO aKLMOHEp, KOe
CBOjCTBO Tpeda J1a To MMa BO TEKOT Ha Iiejiara napHuUa. JJOKoJIKy TaKkBOTO CBOjCTBO
My MpecTaHe Ha HapHHULATa Ipe]l JOHECYBambETO Ha IPBOCTENEHATA OJUTyKa, TAKBUOT
aKIMOHEP, OHOCHO COIPYKHHK IapHULIATa MOXKE Aa ja IPOJOJKH CO IPBOOUTHOTO
Ty)0eHO Oapame caMo JOKOJIKY JOKaKe II0ceOeH MpaBeH UHTEPEC 3a ToA.

2.2 TloBenyBame HA MAPHUYHA MOCTAIKA CO Tyk0a 01 CTPAHA HA COAPYKHUK

OTHOCHO AKIHOHEP BO TProBCKOTO ApYyIITBO cornacHo 3T/

Bo onpendute ox 3T/l Bo koM € mpeIBUACHO AeKa NPaBO3AIITHTHOTO CPEICTBO
IpeTcTaByBa Tyx0a, HABEACHU C€ MPETIOCTaBKUTE KO Tpebda Ja Ouaar UCIONHEeTH
3a J1a MOX€E COZIPY’KHHUKOT OJTHOCHO aKLIHOHEPOT BO TPrOBCKOTO APYILITBO J1a IIOBEJE
napHUYHa MOCTanka co Tyx0a. Taka kaj TyxOara 3a yTBpIyBame HHUILITOBHOCT
Ha Tproeckoto apymtBo (wi. 33 ox 3T/l) e mpensuaeHo neka TyxOaTa MOXe Aa
MIOIHECE CEKOj COAPYKHUK OJHCOHO aKIMOHEp (TOKpPaj OCTaHATUTE JIMLE HaBEICHU
BO onpeadara), py LITO CTBapHATa JISTHTUMALUja Ha TY>)KUTEIUTE € ONpeAesIeHa BO
3T/, co Toa mTo € MPOMUIIAHO BO KOU CIy4aju U KO MIPETHOCTaBKU Tpeda Ja dujar
UCIIOJTHETH 32 Jla MOXeE J1a Ce MOJHece 0Baa Tyxo0a.
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Hcro Taka compyKHUK OJHOCHO aKIIMOHEp MOXe Ja TOAHece Tyxba 3a
YTBpAyBamke Ha HHUIITOBHOCT HAa YIUC BO Tprockutro perucrap (wi. 107 ox
3TJ), mefryToa camMo JOKOJKY JOKa)Ke /IeKa MMa MPaBEH MHTEPEC 3a yTBPIYBAHE
HUIITOBHOCT Ha YIHCOT BO TProBCKHOT peructap. [lo TyxOa Ha eneH uiM moBeke
COZIPY>KHUIIHM YUH ILITO BJIOTOBH YMHAT HajMajKy 1/10 ox ocHOBHaTa I1aBHUHA, CY/IOT,
CO OJITyKa MOJKe Ja n3pede npecranyBame Ha OO, ako TOCTUTHYBambe Ha LeJITa Ha
JPYLITBOTO ITO MPOU3JIETYBa O] MPEAMETOT Ha pabOTEHETO CTaHe HEBO3MOYKHO MITH
aKo IMOCTOjaT APYTH 3HAYajHU MPUYUHHM 32 MpecTaHyBambe Ha APYMITBOTO. JI0KOIKY
BO TEKOT Ha MapHUIATa HEKOj OJf COAPYXHHIUTE Ce OTKaXe of TyxOara Taka
mTo ocraHe noMaiky oz 1/10 o ocHOBHara IaBHMHA Ha OCTaHATHTE TY)KUTEIH,
HacTalyBa CJIy4aj BO KOj HE MOCTOH CJ1y4aj Ha HaTaMOIITHA aKTUBHA JISTUTUMAIUja Ha
TYKUTEJIUTE MOPaIH TO CyA0T K€ JIOHEeCe COOABETHA OJTyKa.

[TapHnuHa mocTanka ce MOBEAyBa M BO CiydyauTe Kora ce 0apa HUIITOBHOCT
OZIHOCHO MOOWBame Ha OAPENCHH aKTH Ha TProBCKOTO APYHITBO. VIMeHo, cropen
onpendute oquwieH 225 10228 ox 3T/ conpykHUK MOKe 72 0apa co Ty:K0a yTBp/lyBambe
Ha HUIITOBHOCT Ha OJJTyKa JIOHECEHa Ha cOOUPOT Ha coapyxuuiM Ha OO ogHOCHO,
Tyx0a 3a moOWBamke Ha OJUIYKU JIOHECEHW Ha cOOMpOT Ha coapyxuuiu Ha J[OO.
Tyx0ara ciopen ogpenoute on wien 227 u 228 ox 3T/] uma u kapakrep Ha actio pro
socio Oujiejku co TakBa Tyk0a MOXKe Jia ce moOuBa ojiTyKa Ha conpykuuiu Bo JJOO
3aToa IITO COIPYKHUKOT CO TJIACAmeTO Ha COOMPOT Ha COAPYKHUIUTE CTEKHANT 3a
ceOe WM Ha HEKO] IpyT My OBO3MOKHII J]a CTEKHE KOPHUCT Ha IITETa Ha JAPYLITBOTO
WIK Ha JPyTUTE CONPYKHUIIM, KaKO M OAJyKa KOja € 3aCHOBaHA Ha HEJaBame Ha
H3BCTECTYBamE KOE IITO BIIMjaelio Ha JIOHECYBa-ETO Ha OJTyKaTa.

Kaj akunonepckute qpymTea Ty:k0a 3a HUIITOBHOCT Ha OJITyKaTa Ha COOpaHUeTo
Ha AJl MOXe J1a oJJHECE CEKOj aKIIMOHEp U JPYTH JIuia, HaOpoeHu Bo wieH 410 of
3T]] noxonKy o/uTyKaTa € HUILITOBHA BO cly4daeBuTe HaBeneHu Bo wieH 408 ox 3T/I.

Tyx0a 3a nmoOuBame Ha oIyka Ha coOpanue Ha A/l mak crmopexn uin 412 1o
415 on 3T/ ucTo Taka MOXeE Ja MOJHECE CEKOj aKIUOHEp JOKOJIKY CE HUCTIOJHETH
MPeTIOCTaBKUTE o THe onapenou. OBaa Tyx0a MMa KapakTep Ha actio pro socio
HMMajKH MpeaBuI Aeka croped wieH 412 craB 2 ako CynoT O MPaBOCHIIHA OJUTyKa
ja TOHMIITH OJIyKaT aHa COOpaHMETO Taa MMa JejCTBO CIpeMa CHTE aKIHOHEPH
YJICHOBUTE Ha OPTaHOT Ha yIpaByBambe, OHOCHO Ha HAJA30PHUOT 000D AypHU U KOTa
THE He OWJie CTpaHKa BO MOCTAIKaTa.

Bo onmpenenu cinydaeBU CONP)KHHK, OJHOCHO aKIIMOHEP MOXE Ja MOAHEece
n Ty>K6a 3a HAZAOMCCTYBahb€ HA HITECTATa IITO MY € IMPUYUHETA HEMY OAHOCHO, U
Ha apymTBoTo. [locebeH ciyuaj mpecTaByBa OHOj KOTra yIITE BO HMOATOTOBKHUTE 3a
OCHOBa-€ Ha TPrOBCKO APYIITBO KOTa Mel'y HapeIHUTE OCHOBAYe U CKIIy4eH JOTOBOP
Mely HapeJHHTE OCHOBauH, MOpPaJWd HEHM3BPUIyBamkb¢ Ha OOBPCKUTE O] TAKBHOT
JIOTOBOp KOj MMa OOJIMTallMOHO MPaBeH KapakTep, CEKOj O]l JIOTOBOPAYUTE MOXKE
Jla TOBEZIe TMOCTarKa 3a HaJOMECT Ha MPUYMHETaTa IITeTa 32 HeM3BpIIyBame Ha
OOBPCKHTE MPE3EeMEHH CO HETO OJ] CTPpaHa Ha JIPyT OCHOBAH.
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CoapyXHHK HJIM aKI[MOHEP MOXKE Ja MOJAHEece Ty)0a 3a HaJOMECT Ha ILITeTa
cnopex wieH 91 o 3T/l mpoTuB (HU3MYKOTO JIHIE KOSMMAIO O0OBpCKa 10 MOJHECE
npujaBa 3a YOHC Ha JPYIITBOTO, aKO T'O MPOMYIITHJIO POKOT 3a MOJHECYBambe Ha
TaKBa MPHjaBa.

OpnroBopHocTta Ha yrpasurenor Ha JIOO e perynupana co oBeke oapenou of
3T]] Taka IITO MOKpaj OCTAaHATHTE OBJIACTCHU JIMLA, U CEKOj COAPYKHUK COIIACHO
yiieH 238 ctaB 3 Moxke Ja Oapa yrpaBUTENIOT JIa ja HaJOMECTH IITeTaTa Wil Jla My ja
OTCTaIH Ha JIPYIITBOTO IIpaBHaTa paboTa CKITy4deHa 3a CBOja CMETKA HJIH Ha IPYIITBOTO
Jla My TO TIpeHece ModapyBambeTo Koe IITO Mpou3ienio ox Hea. HecoMmHeHo e neka
0Baa Ty)k0a MMa KapakTep Ha actio pro socio, HO BO BaKBU CJIyadH MCTO Taka MOXe
Jla HACTaHEe COMAPHUYAPCTBO MJIM MAaK HEKOj IPYT COAPYKHUK MM CAMOTO TPrOBCKO
JpPYLITBO Ja My C€ IIPUKIIYyYd Ha TY)KUTEJIOT KaKO 3aMeIlyBay.

Kapakrep Ha actio pro socio uma u TyxOara 3a HaJOMECTYBamhe Ha LITETara
npotus yrpasuten Ha JJOO, koja cormacHo 4. 241 cras 6 o 3T/ MoxkaT, moegMHEYHO
WIN TPYIHO /12 ja TMOJHecaT COAPYKHUIMTE MPOTHB YIPABUTEIOT 3a HAJOMECT Ha
HITeTaTa Ha JPYIITBOTO. TakoB KakpakTep Ha actio pro socio mMa U TyxOara IITO
MOKpaj JPYyTH JIMIa MOXKE JIa ja MOJHECe U KOj OWJIO aKIMOHEP BP3 OCHOBA Ha YCH
348 craB 3 on 3T]] 3a ocTBapyBame Ha Oapama KOM Ce COCTOjaT BO HAaJ[OMECTYBaHbe
Ha LITETa WIM MaK oxpeieHH oprand Bo AJl ce MODKHM 3/eNiKara CKIy4eHa Co
3a0paHa Ha KOHKYpEHIIMja Jia My ja OJCTarar Ha JPYIITBOTO WIX Jla My ja Jajaar
Ha JPYIITBOTO KOPUCTA IITO MOTEKHYBa OJi MpaBHATa paboTa CKIy4YeHa 3a CBOja
WK 3a Tyl'a CMETKa WM Ha JAPYIITBOTO Ja My TO MpeHece modapyBameTo KOe LITO
npousierysa ox Hea. Kapakrep Ha actio pro socio uma u Tyx0ara 3a HaJIOMECTyBakbe
Ha [ITeTa NOPaju CKIIy4dyBame 31eika Ha Al co 3auHTepecupaHa CTpaHKa JOKOJIKY ce
yTBpP/IM JieKa ofo0peHaTa 3/1ejka € ITETHA 32 TPrOBCKOTO JIPYILITBO, 32 aKIMOHEPUTE
Y 3a YWICHOBUTE Ha OPraHOT Ha yIPaBYBaWETO, KOja Tyxk0a MOXKe Jia ja MmojHecar u
akuuoHnepure cropen 4i. 460 ox 3T/

Co Tyx0a criopen unen 542-a on 3T/l Moxke na ce Oapa HazoOMecCTyBame Ha
HITeTa Ha aKIHOHEP CTOPEHA O] IMKBHUIATOP.

2.3 Tpensio3u 3a MoBeIyBamke HA BOHMAPHUYHA MOCTANKA 3apa/y 3alITUTA

O/IHOCHO OCTBapyBal€ HA MPaBa Ha COJAPY:KHUK OJHOCHO AKIHOHEP BO

TPrOBCKOT JAPYIITBO

BoHnapHuyHara mocranka Koja € ypeaeHa cO 3aKOHOT 3a BOHIapHUYHA
MoCTaIKa, MpecTaByBa BU IparaHCKO Cy/ICKa MOCTAIKa Koja COAPIKH MPABHH HOPMH
CO KOW Ce ypeayBa MOCTAyBameTO Ha CYJOT BO BOHIAPHHYHHUTE MPABHU PabOTH.
Bo npaBHara Teopuja € CIOPHO IITO € Toa BOHIAPHUYHA MpaBHA paboTa, OAHOCHO
BO IITO Taa paboTa ce pa3JiMKyBa Of MapHUYHATa paboTa, T.€. Ol OHHE PAOOTH
ITO C€ pelliaBaar BO CyJcKaTa MapHWIHA mocTanka. Bo mpakTukara co orien aexa
MOCTOjaT MOBEKe TEOPUH 33 HMUBHO pa3rpaHUYyBame, CIIOPOT CE pa3pellyBa Takaa
IITO ce Toara O U3BECHHU U3Pa3u KOM Ce€ MPUCYTHH BO MPOMUCHTE 332 BOHIAPHUHATA
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MOCTANKa OJHOCHO BO OINIITHUTE Hayela 3a BOHIAPHUYHATA TOCTAIKa, KaKo IITO
€ Ha MpUMEp Toa JieKa CIOPOT Ke Ce PelId CO PELICHHe WM JeKa CYIOT JOHeCyBa
pelieHue a He Mpecy/a, WK NaK JeKa MocTankara ce MoBeayBa co MPEAJIor a He Co
Ty»0a. Bo TakBU ciiyuaeBU JIOTUYHO € JieKa ce padOoTH 3a BOHIIApHUYHA paboTa Koja
CyaoT Tpeba Ja ja peumd Cropen NpaBuiIaTa Ha BOHIAPHUYHATA mocTanka. VHaky,
BO TeopHWjara € HEeCHOPHO JAeKa 3alTUTAT Ha rpalaHCKUTE CyOjeKTHBHHU MpaBa Mo
IaT Ha MMapHHIIA € BO3MOXKHO BO CEKOj ClIydaj OJHOCHO BO OHHE CIIy4aeBU BO KOj €
MPOIUILIAHO, OJHOCHO TOA MPOMU3JIETYBa O TOJIKYBamhETO Ha ojpendara Jaeka Tue ce
IOTUTAT IO IaT Ha BOHIIApHWYHA IMOCTAaIIKa. TaKa, 1 BO HAIIMOT MPaBE€H CUCTEM I10
npaBUiaTa Ha BOHIAPHUYHATA MOCTANKa CYJIOBHTE MMOCTAIyBaaT caMO TOTall Kora
TOQ € M3PEYHO MPOIHUILIAHO CO 3aKOH, a JIOKOJKY TOa HE € MPOIHMIIAHO CIIOPOT Ce
pemraBa Bo nmapuuuHa nocramnka (Yasmap 2008).

BoHnapHuyHara mocrarnka ce moBeayBa 10 MpPeIor O OBIACTEHO JIUIE U Of
opraH ompezeieH co 3akoH. CTpaHKM BO BOHIIAPHUYHATA TOCTAIKa Cce mpejiarad
T.€. JIUIIE, OJIHOCHO OPTraH IO YHj MPEUIOT € MOBE/ICHa MOCTANKaTa, a MPOTHBHUK Ha
IpeUIaradoT € JIMIE CrpeMa Koe MPaBoTO WM IPAaBHUOT HHTEPEC Ha Mpe/yiarador ce
OCTBapyBa. Y4eCHHK BO BOHIIAPHUYHATA ITOCTAIKA € JIUIIE Ha KO€ OJTyKaTa Ha Cy/I0T
HEMOCPEJHO CE OJIHECYBa KOE CBOJOT MPaBEH MHTEPEC IO OCTBApyBa MpeKy Oaparme
CYIOT Jia JIOHEece OJJIyKa, Kako W JIMIE , OAHOCHO OpraH 4yMe MpaBO Ha y4eCTBO €
OIIPEJICIICHO CO 3aKOH.

TokMy TOpasin TOAa CEKOj COAPYKHUK, OMHOCHO aKIMOHEpP MOXKE Ja MOBEIe
Y BOHIIAPHUYHA MOCTAaIKa TpeJ] Cyld, CO Ied Ja OCTBApH HEKOU CBOM IpaBa KOM
MPOU3JIETyBaaT Ol 3[PYKYBambETO BO TPrOBCKO JAPYIITBO, HO MCTO Taka M CO Ll
Jla MOCTUTHE UCTIONIHYBamke Ha 0OBPCKUTE HA JPYT CONPYKHUK, OJHOCHO aKI[MOHEP
crpema TProBCKOTO JPYIITBO (actio pro socio).

CpezcTBaTa co KOj ce MoBe/lyBa BOHIIAPHUYHA MOCTAINKA KO C€ BO BHJ IJIABHO
Ha MPeJyIoT, ce TTOMHOTYOPOjHM TaKa IITO OBAE Ke OuJie 1aieH OCBPT CaMo Ha HEKOH
MOBa)KHH ¥ KO MTOYECTO CE€ jaByBaar BO MPAKTHKATA.

Kako ceondarna onpenda o koja MpoW3JIeryBa MPaBO3AIITUTHO Oapame
KO€ MOXKE J]a TO IMOJHECEe CEeKOj COAPYKHUK OAHOCHO akuuoHep e Ilpemsioror 3a
NMoBeAyBakh€ BOHMAPHMYHA MOCTANKa 32 OEHA HA 3aKOHUTOCTA HA ONMIITHTE
aKTH Ha TPrOBCKOTO APYLITBO peryiupan co oxpedure ox wieH 43 ox 3T/I. ImaBHo
CO ozpeadHTe OJ TOj YWICH Ce MPOMHIIYBa JCKa CyIOT Ha MPEJIOr Ha COAPYKHHK,
OJIHOCHO Ha aKIMOHEp, Ha YICH Ha OpraH Ha YIpaByBame, OHOCHO HAa WICH Ha
HaJ30pEH 000p WIIM KOHTPOJIOP, ja OLIEHYBa 3aKOHHTOCTA HA aKTUTE OJHOCHO Ha
JIOrOBOPOT Ha APYLITBOTO, CTATYTOT U APYIUTE OIIITU aKTU Ha APYIITBOTO, KAKO U
HUBHHU OJpen0U, KOU C€ HUIITOBHM /IO KOJIKYy C€ BO CIIPOTHBHOCT CO 3aKOH. BakoB
IpeUIor MOXKE J1a MOJAHECE M CEKOe JIMIE aKo MPEAXOIHO JTOKaXe JeKa UMa MPaBeH
uHrepec. [Ipu oBa Tpeba ga ce MMa MPEIBH[ JeKa TOKOJIKY BAaKOB MHPEIOT HE
MOJIHECAT HABEACHHUTE JIMIIA, HUIITOBHOCTA HA TAKOB aKT, OAHOCHO O/Ipea10a BO OIIIT
aKT Ha IPYLITBOTO MOXE Jla Ce YTBPAYBa Kako MPEIXOTHO IMpalllakbe BO MocTanara
IIpel CEeKOj OpraH, JOKOJIKY co moceOHa oapenda Ha 3T/l e mponuiana HUIITOBHOCT.
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[Tonaramy BO BO BOHIIAPHMUYHATA MOCTANKa MOXKE Jla c€ TPyIHpaaTr oIpeicHU
Ipensio3n 10 cynoT 3a Ha3HAYYBal€ HA OPraH Ha YNpaByBame HA TPrOBCKOTO
APYWITBO OTHOCHO JIMKMBAATOP, HA MECTOTO Ha JIMIE KOE MPEeCTaHajo Ja ja BPIIH
cBOjaTa (yHKIIHja BO OPraHOT Ha yIpaByBame BO TPIrOBCKOTO JPYILTBO - 4iieH 29-a
on 3T/I.. [Toroa [Ipemyior 10 cyA0T 3a Ha3HAYYBaKE OBJIACTECH PEBU30D 3a MMOCEOHA
peBHU3Mja Ha MoOceaHaTa TOAUIIHA cMeTKa B QuHaHcuckuTe u3Bemran Bo JJOO -
uned 229 on 3TA. Ox 3T/, [Ipeanor mo cyaoT Bo ciydaj Ha CHOp 32 OCHOBAYKH
M3BENITAj U M3BEIITAj 32 peBH3Hja HAa OCHOBameTo Ha A/l - unen 296 ox 3T/ Bo Bpcka
co unen 42 on 3T/I,. OapenOu 3a nogHECYyBambe NPEJIOT JI0 CYJOT 32 Ha3HAYYBAHE
MPUBPEMEH 3aCTalTHHUK KOj Ke MmojHece Oapame 3a HAaIOMECT Ha IITeTa BO UME Ha
COZIPY’)KHUKOT, OAHOCHO aKIIMOHEPOT BO CIy4aj Ha CTaTyCHHU IPOMEHH Ha JAPYILITBOTO
nponuianu ce Bo wieH 529 unen 530 ox 3T/ a3a [Ipeanor no cynot 3a Ha3HAUYBakE
nukBHaaropu Bo uieHoBute 540, 560, 566 o 3T/,

IIpensno3u Bo Bpcka co nHGoOpMHPaHOCTA HA 3IPY:KYBAYHTe KOE CE COCTOU
BO MpaBo Jia Ouje TMYHO MH(POPMHPAH 32 pabOTEeHETO Ha APYLITBOTO U MPaBO Ha
YBHJI BO KHUTUTE, aKTUTE U BO JAPYTUTE JOKYMEHTH Ha IPYIITBOTO, 32 PaOOTEHETO
U OIJy4YyBambeTO BO TPrOBCKOTO APYLITBO CE€ HAjYeCTO NPUCYTHH BO Cy/ACKaTa
npakTuka. OcHOBHA ozpenda 3a Toa € coxpkana Bo wieH 39 ox 3T/l nmox Hacios
npaBo Ha MHOOPMHPAHOCT Ha COIPYKHUKOT OJHOCHO Ha aKIMOHEPOT MPH IITO
MOKpaj OCTaHATOTO € MPOIMMUIIAHO JeKa aKo Ha COAPYKHHUK, OMHOCHO Ha aKLIMOHEP
He My Oujie OBO3MOXKEHO OCTBapyBambe Ha HHOOPMHUPAHOCT, COAPYKHUKOT, OTHOCHO
AaKCHMOHEPOT MMa MpaBO Ha 3allTUTa Ha CBOMTE IpaBa MpeJ CyIO0T Ha HAYUHOT H
IOJ] YCIIOBUTE ONpe/eeH! cO 3aKOH . KOHKpeTHO TakBH MOMOApoOHHU onpeadu ce
compkanu BO wieHd 132, wi. 158, wn. 212, un. 251, un. 256, un.320, w1406 u u.
574 on 3TN,

[Toroa kako camocToeH mpeasor ce jaByBa [Ipeasior 10 cynoT 3a CBUKYyBambe
cobup Ha coapyxuuimre Bo JIOO ako He Ouje CBHKaH O] HA/JIKHUOT OpraH Ha
OO - unen 216 on 3T/,

Kako rpyna Ha mpemnosu O6u ce HaBene u Ilpeasno3m 10 cyioT Bo Bpcka
€O YIJIATHTEe HA 3/IPY:KyBauuTe IMPONHINAHA CO MOCEOHM OapeaAdH W Toa - 3a
npectranok Ha JIOO Bo Bpcka co ooBpckara Ha JJOO 3a 3rojeMyBarmbe Ha HaMaJeHaTa
ocHOBHa miaBHUHA - wieH 173 on 3TJ[; 3a Bpakame Ha BioroT, gokonky 10O He
OuJie OCHOBAHO BO MPEIBUICHUOT 3aKOHCKHU POK - wieH 179 ox 3T/I; 3a orac co koj
CC MOBUKYBAAT 3allMITYBAYMTEC HA AKIIUHU Ja TU ITIOAUTHAT YIIJIATUTE aKO HE € OAPKAHO
ocHoBauko cobpanue 3a AJ] - wien 311 oxg 3T/ on 3T/; 3a yTBpayBame BpenHocTa
Ha yJeJOT Ha COAPYKHUK, OMHOCHO Ha aKIMHUTE Ha aKLIHOHEp, KOj He Ce COIIacui
co mpeodOpazbara Ha JPYIITBOTO BO JIPYro JPYUITBO - WwieH 516. 3a onpezenyBame
JoTuIaTa Ha yAeJIWTe, OJHOCHO AaKIMWUTE, BO Cllyyaj Ha CTAaTyCHH MpPOMEHH Ha
apymTBoTo - uieH 531 ox 3T/]

IIpeasno3u 3a cynor 3a ocTBapyBam€ HA YNUC BO COOABETHU PerucTpu
peryupaaHu ce co MoceOHM oapeAdH Toa: 3a JIOHECYBame Ha OJJIyKa 3a YIHUC BO
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kuurara Ha yaenau Bo OO 3a o0jaByBame yIiarata Ha akiMoOHepuTe — Wi 196 of
3T/l; 3a moaHecyBame MpHjaBa 3apaayl YIHC BO TPrOBCKUOT PErHCTap Ha OITyKara
3a nmpectanyBame Ha AJl - uien 453.

IpenJior 10 cynoT 32 I0HECYBam-€ OJIYyKa 32 OTIIOBHKYBAaH-€ HA YIIPABUTE]
KOj € U COIIPY>KHHK € coAp:kaHa Bo wieHo 242 on 3T/ Bo koja Bo cTaB 2, € HaBeICHO
JieKa Ha TIPEe/IJIor Ha COAPY)KHUK CYAOT MOXKE JIa JOHECE OJUTyKa 32 OTIIOBUKYBambhe Ha
yIPaBHUTEIN KOj € U COIPYKHUK.

Bo Bpcka co ypemyBameTO Ha CTONMAHCKaTa MHTEPECHa 3EAHMIA € HaBEeICHO
JieKa HEj3MH WICH MOJKe J1a MoJHeCEe MPEeAJIor 10 CYA0T 32 HCKIYYyBambe Ha 4YJieH
HA CTONMAHCKA MHTepPecHA 3aeaqHuna cormacHo uieH 560 ox 3T/I.

3akiay4ok

3apaju oCcTBapyBambe Ha 3aKOHUTOCTA BO PabOTEHETO Ha TPIOBCKUTE JPYIITBA
Mopa 1a ce 00e30e1 y4ecTo U Ha JAp)KaBHUTE OpraHu Mery KOW Haj3Ha4ajHO MEeCTO
UM npunara Ha cyjopute. Toa ce IOCTUTHYBA Ha TOj HAUWH IITO MPEKY MHOT'YOPOjHU
MPONHIIAHU CPENCTBa ce 00e30eqyBa MpaBHA 3alITUTA HA CHUTE CyOjeKTH KOH ce
MOBP3aHU CO OCHOBAMETO HAa TPrOBCKUTE JIPYIITBA, a MOCEOHO TaKBara 3allTHUTA Ce
00e30emyBa BO TEKOT Ha JICJIOBHOTO PadOTEeHE HA TPrOBCKUTE JIPYILITBA, CO3/1aBAbHE
MOXKHOCT Ha CUTE 3aMHTEPECUPAHU CY0jeKTH — 3PY’KYBadH BO TPrOBCKOTO JIPYIITBO,
I1a ¥ Ha CaMOTO TPTOBCKO JIPYIITBO Jja MPUCTAIH 10 CyAOT — ius standi in iudicio u aa
OCTBapH M3BECHM CBOM TpaBa OIHOCHO CYIOT Jia OJIy4H 3a Oapamara Ha THE JIUIIA.
Bo 3akoHOT 3a TProBCKUTE APYIITBA BO WICHOT 42 € coap)kaHa OmIiTara oxpenda
3a 3aIITHTA Ha MpaBaTa Mpel CyA0T M HAaBEACHH Ce MPETIIOCTAaBKUTE KoM Tpeba a
OuJaT UCIIOIHETH 3a J]a MOXKE COIPYKHUKOT OJHOCHO aKI[MOHEPOT BO TPrOBCKOTO
JIPYIITBO Jia TOBeJ/Ie MapHUYHa MOCTAIKa, Ja MOBe/Ie TyK0a, Koja MakK ce pean3upa
COIIACHO TIPOLIECHUTE OIIpeI0H COApPIKaHKU BO 3aKOHOT 3a MapHUYHAaTa rnocranka. Ho
HCTO TaKka CEKOj COMPYKHHUK, OHOCHO aKIMOHEP MOKE Jia MOBEJe M BOHIApHUYHA
MocCTanka mpej Cyd, CO el Ja OCTBAPH HEKOM CBOM MpaBa KOW MPOU3JIEryBaar
OJ1 3/IPY’KYBambeTO BO TPrOBCKO JPYIITBO, CO LEJ Jia MOCTHTHE HCIOJHYBambe Ha
OOBpCKHTE Ha JPYr COAPYKHHUK, OJJHOCHO aKI[MOHEP CIpeMa TPrOBCKOTO APYIITBO
(actio pro socio). Actio pro socio Moxe Ja OuJie MOCTaBeHa BO (popMa Ha Tyxk0a co
KOja ce TMoBe/IyBa MapHUYHA MOCTaNKa MK BO (hopMa Ha MPEAJIOr CO KOj Ce MOBEAyBa
BOHIIAPHUYHA TTOCTANKa MpeJ Cy/, KOe HELITO MOXKE J1a CE MPOLICHH Ol COAPIKUHATA
Ha CeKOja KOHKPETHA Tyk0a, OJIHOCHO TPEJIOT.

Bo Taa cMucia Bo u3naramara Ha OBOj TPYI Cc€ ellabopupaar TakBUTe Oaparmba
JI0 CYJIOT.
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Abstract

There is a true need for establishing a new legal profession: professional legal acts
writer. Writing laws and other legal documents isn’t that easy to do, especially when it comes
to writing general rules of behavior. Those general norms must be so general, to be applicable
in any similar future situations, and yet, although very abstract in their content, must be
comprehensible to any ordinary man, without any legal knowledge. Law is directed towards
ordinary people, and they must understand fully what they are required to do.

In this paper we will explain why the professional legal acts’ writer must be recognized
as the new legal profession and why those people must have some special knowledge and
skills, such as:

—  general and specific legal knowledge in area in which they are working,

—  good knowledge of the mother tongue, grammar rules and stylistic expression, as well
as the same level of knowledge of at least one other world language (a lot of laws are
dealing with legal transplants from other legal systems, it’s good to know stylistic
differences between those two languages),

—  cultural and historical background of the state in which the law is written ,

—  have certain level of understanding political circumstances, etc.

The author is pleading for this new legal profession, as the result of her 15 years long
experience in this area of writing legal acts. The paper presents her personal recommendations
and the improvement of this legal work.

Keywords: professional legal acts’ writer, special knowledge and skills
1. Introduction

(Ordinary) people think, writing laws is just as easy as reading them. Everything
that you need for this activity are the essential skills of reading and writing, that
children learn preferably in the primary schools. Everything that can not be understood
at the first glance, while reading those legal texts, must be wrong, bad or unjustified.
,» Those lawyers do not know anything, you can hear in your surroundings very
often. In our paper we will defend the thesis that writing laws and other important
legal texts isn’t that easy a job to be done, and especially, could not be done even by
a simple graduate law student, but there are a lot of skills that should be implemented
in this specific work.
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At the beginning of July 2017, the Ministry of State Administration and Local
Government of the Republic of Serbia decided to make an unusual move: a public
procurement was announced for the drafting of amendments to the Law on Political
Parties'. The subject of public procurement was described as ,,consulting services
that will be provided for a period of 20 consulting days®. Some specific activities
must be done during those 20 (working) days , such as : the development of starting
points for amending the mentioned law, preparation for public hearings after the
amendmens are over and before they are send to the National Assembly , support in
communication at public hearings for the representatives of the mentioned ministry,
etc. After the first public outcry over this “nonsense” was over, the question was
imposed: the activities listed in the public procurement are already performed by
employees in the ministries. Was there a really need for official professionalization of
law writing? Why is our state spending money on something that should be done by
those who are already employed in ministries, there is probably a ,,political catch*
in all this.

There is no doubt that the employees in various ministries have technically
gone through a lot of such drafting of laws and everything that follows after that.
Appropriate forms for writing laws and other general acts are often used, or especially
when some new legal solutions are taken from other foreign legislations (without
critically considering their effect in domestic law, we may say). Numerous cases of
conflict of laws, incomprehensibility, the ambiguity of legal texts, as well as unusable
laws in practice (because the theoretical foundation of a new solution has not been
examined in possible practice and in combination with other regulations in the same
field) speak in favor of our thesis in a slightly different way than has been done so
far.It seems that employees are valuable for everyday work in ministries, and writing
some legal texts that are usual in their everyday work. However,writing laws, which
are legal texts with the highest legal power except the Constitution, is not and should
not be a common job. That is why only specialists are needed for this job and fully
competent.

In the previously mentioned case, the Ministry of State Administration and
Local Government justified the announcement of such a procurement by the need
to approach to the drafting and analysis of possible effects of changes in the Law
on Political Parties in a comprehensive, expert manner - simultaneously from the
point of view of theory and practice.This job must be done without any political
pressures or prejudices, just with ,, cold head and cold heart>. Only the in-depth
knowledge of law can be used to do this specific activity. Employees in the ministries
do a lot of work every day and do not have the time to dedicate themselves equally

! This news was published on: https:/www.blic.rs/vesti/politika/nevidjen-potez-novog-ministra-branko-
ruzic-raspisao-tender-za-pisanje-zakona/lg47dOn. Accessed May 1, 2021.

2 »,How EU decisions are made®, available on : https:/europa.eu/european-union/eu-law/decision-
making/procedures_en. Accessed May 1, 2021.
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and completely to every one of them.They are usefull associates in process of writing
the laws but it is obvious to us that they shouldn’ t do this alone.

We may also ask: must the job of writing the laws be in the exclusive competence
of the employees in the ministry or is it possible, either with occasional or constant
support of an appropriate expert, to do so? Or, it would be possible to transfer the
most resposible part of this to persons outside the ministry, and it may give more time
to the ministry itself to focus only on the technical part of the procedure, which is no
less important? We believe that this is possible - to move the process of lawmaking in
the stated way, and in our work we will state the reasons why the professionalization
of lawmaking would be extremely important.

We claim that the process of lawmaking is rather different from the process of
voting for /enacting laws. Those two subjects- the writer of the law and those who
vote for them, should be different, to make this specific activity well prepaired and
well done in the end. We strongly believe that it is possible that the proposer of the
law ( ie ministry, for example) directly participates or writes the proposal itself, but
again, according to our idea, this does not make any special equalization of these two
roles. A writer of law is a person or persons who directly create the text of a law, based
on the previously expressed wish of the client ( any ministry, again as an example),
with due respect to all relevant linguistic and logical rules, hierarchy and validity
of previously adopted legal acts of all levels of legal force.The writer of the law
should approach this role carefully, with solid knowledge of the legal system of the
state in which they are writing the law, including the mentality, social and structural
characteristics, as well as the value attitudes of the population in certain areas.

The process of lawmaking is very an incredibly deep, thoughtful, exploratory
and analytical process, which implies a clearly defined goal to be achieved by a new
general act, clearly and precisely defined stages of research. As well as the initial
set research hypotheses, clearly defined methods of work (historical, comparative,
analytical, and other methods), and finally clearly, precisely, and concisely present
the results of research, work and reflection, in the form of a legal text. Our thoughts
are far more complex than the linguistic apparatus in any language; therefore, the
need for the accuracy of expressed thoughts is always present, sometimes to a greater
or lesser extent. Of course, this does not mean that the achievement of linguistic
perfectionism should be abandoned, but that constant efforts should only be made to
improve it.

2. Special knowledge and skills that a good writer(s) of laws must have

In order to do a good job of writing a draft law, the writer of law must be a
good lawyer, with a good knowledge of the entire (domestic) legal system, including
ratified international conventions (which due to their direct application in the legal
system without the obligation to pass a new law are often lost in sight of as relevant
sources in domestic law).
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The law is dynamic and in constant motion and change. With its dynamics, it
affects the society and the relations in it, and vice versa. Adequate monitoring of the
ubiquitous dynamics of regulations is an additional burden for the writer of law,
because we must not allow ourselves to write something that already exists in the
new draft. We must know what is the specific legal system consisted of, what kinds
of solutions to some problems it has, and what are its basic principles on which we
can rely while writing the law. We cannot say that something is new if its exists in
legal system( and we are just saying that we didn’t know it existed), and yet, we also
cannot write or propose some solutions that are opposite to the principles and to the
spirit of that legal system( for example , we cannot propose slavery again, when it is
considered as inhuman practice in most of the systems in the world ).3

Good knowledge of the law, especially in a certain area, is very important at the
very beginning of writing a draft law, when it is necessary to determine the legal basis
for the adoption of that regulation as well as the competent authority for its adoption.
It is also important to systematize the provisions of substantive law before procedural
ones, in accordance with the requirement to respect a certain structure of regulations.

Sometimes it is especially important to obtain the consent of specific state body
for writing the law and the content of a draft law, when this is mandatory, and even
when it is optional. It is something that goes more to the political than to legal area,
but it is also rather important. Without those consents, the activity of writing the law
could be useless. A skilled writer of law who is also a good lawyer will use their
knowledge to prevent a possible conflict between several different bodies regarding
the competence to pass an act, or to propose an act, and ensure the sustainability of
the act they are writing. Otherwise, the draft law will be considered or not adopted
by another equally competent state body - which slows down the process of change
of legal system.Also, they would be competent enough to gain that kind of consent
of specific state body, in a propair way and shape.

The writer of a law also must have a good knowledge of the language in which
the law is written®, as well as knowledge of the legal terminology itself. The words they
use when writing a draft law must be modern enough and at the same time common
enough and in everyday use so that the content of the commandment or law should be
clear enough to any addressee, not only to those who have the appropriate knowledge
in the field of law. The possibility of deviating from this everyday spoken language
exists, but the same, according to the recommendations of both legal theorists and
legal practitioners - should not be used too much.

3 We must distinguish the legal basis, principles , from the immediate reason for creating that draft law,
which is usually the protection of some value (life, health, family, etc.). The immediate reason for the
emergence of a new regulation is subsumed under one of the already existing constitutional or legal
principles - for which a special kind of linguistic, legal, logical and other mastery is necessary.

* Casuh,C., Koucrantunosuh Bumih, C., [Terpymmuh,H.,(2006). Je3uk 3akoHa, kKapaKTepPUCTUKE U POJTHA
npecnektusa, Muhosuh Muonpar [yp.] [Ipaso u jesux, 300puuk, [IpaBHu (akynret, YHUBEP3UTET Yy
Kparyjesuy, 55, 60.
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Use of language in law should certainly be more precise than in everyday speech,
and in connection with that, the use of certain terms must have a single, unique and
common meaning, which achieves greater linguistic precision in itself . That is why
this phase of drafting the law represents the biggest challenge for the writer of law
himself/herself: because he/she needs to create a legal expression, a rule that will be
devoid of emotions, without sufficient words and explanations, rigid enough not to be
misunderstood and yet flexible enough to be applied in an unlimited number of future
cases. This challenge is present latently during the entire law-making process, but it
is especially pronounced at this stage, because all previous reflections and research
take their first form for the first time, at this stage.

This is one of the most demanding parts of the law writing process. At the
same time, respect for the simplicity, comprehensibility and choice of appropriate
language constructions, combined with the logical correctness of what is written and
the moderate use of legal terminology, represent a multiple effort® that must be done.
The “excessive” use of professional terminology can lead to a kind of mystification
of both law and the state, which may lead to an increased need for interpretation
and understanding of what has already been written. Too much interpretation and
misunderstanding of legal text can ruin or even change the true meaning of the
original legal text®. “Exaggeration in the imposition of the legal form of reality can